IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8447
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellant,
vVer sus
GUI LLEBALDO SALAZAR,
Def endant - Appel | ee.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas
USDC No. A-91-CR-94
© (June 22, 1993)
Before PCOLI TZ, Chief Judge, WENER, and DeM3SS, Circuit Judges.
PER CURI AM *
Gui |l | ebal do Sal azar chal l enges the district court's deni al
of a two-level reduction in his base offense | evel for acceptance
of responsibility. The district court denied Sal azar the two-
| evel reduction based on the presentence investigation report
(PSR), concluding that he had |lied repeatedly concerning his role
in the instant offense. For exanple, Salazar infornmed the
probation officer that his involvenent in the heroin sale at

i ssue was only peripheral, that he had never acted as a "broker™

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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in a narcotics transaction before, and that he was receiving no
nmonet ary conpensation for his involvenent in the transaction. He
al so stated that he had no know edge of the transaction involving
si x ounces of black tar heroin. The findings nade by the
probation officer in the PSR, which were relied upon by the
district court, do not support Sal azar's expl anati on.

It was established that Sal azar actually negotiated wth the
confidential informant for up to nine ounces of black tar heroin,
though the district court ultimtely concluded that under the
rel evant conduct provisions Sal azar shoul d be sentenced based
upon six ounces, despite the fact that he only possessed two
ounces at the tinme of his arrest. To be entitled to the two-
| evel reduction a defendant nust accept responsibility for al

rel evant conduct. United States v. Alfaro, 919 F.2d 962, 968

(5th Gr. 1990). Refusal to accept responsibility for al
rel ated conduct provides grounds for denial of the two-I|evel
reduction for acceptance of responsibility. 1d. at 968.

There was al so a post-arrest statenent by Sal azar regarding
the conpensation he expected to receive fromDe La Cruz for
transporting the two ounces of heroin, contradicting his
statenent that he did not expect to receive any conpensation for
his role in the transaction. Moreover, the PSRis replete with
references to Salazar's activities as a narcotics broker, clearly
refuting his statenment that his involvenent in the instant
of fense was the only tine he had ever acted as a broker in a
narcotics transaction. A defendant's attenpt to mnimze his

role in the offense may constitute grounds for denying the two-
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| evel reduction. United States v. Shipley, 963 F.2d 56, 59 (5th

Cr.), cert. denied, 113 S.Ct. 348 (1992).

Al t hough Sal azar argues that the district court penalized
himfor not accepting responsibility for earlier negotiations for
cocai ne and marijuana, those earlier references were used only to
refute Sal azar's contention that his participation in the instant
of fense was his first involvenent in narcotics trafficking.

Mor eover, Sal azar's statenents al so denied involvenent in the
earlier negotiations for black tar heroin which culmnated in the

t wo- ounce transacti on. Sal azar's sentence i s AFFI RVED



