IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8431
(Summary Cal endar)

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

DANI EL DOM NGUEZ,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Western District of Texas

( A-92- CR- 10)

( June 7, 1993)

Before KING DAVIS and WENER, G rcuit Judges.
PER CURI AM *

Def endant - Appel | ant Dani el Dom nguez conplained on appeal
that, at his crimnal jury trial on firearns charges, the district
court erred in sustaining the governnent's hearsay objection to the

adm ssion into evidence of a statenent Dom nguez had nade orally to

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



an agent of the Bureau of Al cohol, Tobacco and Firearns (ATF) of
the United States Treasury Departnent. Finding noreversible error
inthe district court's evidentiary ruling, we affirm
I
FACTS AND PROCEEDI NGS

A jury convicted Dom nguez of two counts of receipt and
possession of a firearm by a convicted felon in violation of
18 U.S.C. 88 922(g)(1) and 924(e)(1), and one count of nmaking a
false statement to a firearns dealer in violation of 18 U S. C
88 922(a)(6) and 924(a)(1l). The district court sentenced Dom nguez
to 188 nonths of inprisonnent on each count of possession of a
firearm and 60 nonths of inprisonnent on the count of nmaking a
fal se statenment to a firearns dealer. The terns of inprisonnent
i nposed in the possession counts are to run concurrently wth the
term of inprisonnment inposed in the false statenent count, and a
five-year term of supervised release is to follow release from
confi nenment .

I
ANALYSI S

On appeal, Dom nguez conplains that the district court
erroneously sustained the governnent's hearsay objection to the
introduction of an oral statenent he gave to an ATF agent.
Dom nguez contends that his statenent to the ATF agent was
adm ssible under Fed. R Evid. 803(3) as an exception to the
hearsay rule; specifically, that it was a representati on of what he

was thinking in the present. Dom nguez contends this statenent was



rel evant to show lack of intent to commt the crines for which he
was accused, and that exclusion of the statenent was harnful to him
inthat it hindered his defense of |ack of the requisite nens rea.

Evidentiary rulings are reviewed for abuse of discretion.

United States v. Liu, 960 F.2d 449, 452 (5th Cr.), cert. denied,

113 S. . 418 (1992). Even if abuse is found, the error is
revi ewed under the harnl ess error doctrine. Id. In a harm ess
error exam nation, the "primary question is what effect the error
had, or reasonably may have had, upon the jury's decision.” United

States v. Bernal, 814 F.2d 175, 184 (5th Cr. 1987) (citation

omtted). The error nust be viewed "in relation to the entire
proceedings."” |d. (citation omtted). Wen the evidence of guilt
is overwhelnmng, the error is harmess if it would not have a

substantial inpact on the jury's verdict. United States V.

Wllianms, 957 F.2d 1238, 1244 (5th Cr. 1992) (citing Bernal,
814 F.2d at 184).

Dom nguez sought to elicit testinony of an ATF agent SQt he one
who had interviewed Dom nguez and obtained sanples of his
handwiting in connection with this casesQto the effect that the
agent had been told by Dom nguez that the gun belonged to his
former brother-in-law, Jimmy CGuerra, who asked Dom nguez to take
out the pawn in question because he (CGuerra) did not have any
i dentification. Dom nguez argued that this statenent was
adm ssi bl e hearsay under Fed. R Evid. 803(3) because it reflected
Dom nguez's belief (state of mnd) at the tine of the interview

t hat soneone el se owned the gun. The district court sustained the



governnent's objection that the statenent was i nadm ssi bl e hearsay
as an out of court statenment offered for the truth of the matter
assert ed.

At trial, a clerk from the E-Z Pawn Shop testified that
soneone with Dom nguez's identification card pawned a gun. The
clerk stated that he assuned it was Dom nguez because the person in
possession of the identification card | ooked simlar to the picture
and mat ched the hei ght and eye col or description. The store clerk
could not positively identify Dom nguez as the person who pawned
the gun, but in view of the identification card, the clerk was
certain he did not receive the gun from soneone else. The clerk
could not recall if another person was with Dom nguez when he
pawned the gun or |ater when he retrieved it.

The cl erk and Dom nguez agreed on a | oan of $25 for the gun.
After processing the paperwork on the shop's conputer, the clerk
gave Dom nguez a pawn ticket. Dom nguez checked the ticket for
errors, then signed it. The clerk then gave Dom nguez his copy of
the ticket and the $25.

More than a week |ater Dom nguez appeared at the shop to
renove the gun frompawn, but he did not have his pawn ticket. The
clerk then asked for his identification card, which Dom nguez
produced. The card appeared to be the sane one produced during the
earlier visit. After checking to nmake sure that the nanes and
identification nunbers were the sanme, the clerk redeened
Dom nguez's | oan, had Dom nguez sign a statenent for the | ost pawn

ticket and fill out a federal firearns form and handed the gun to



Dom nguez. The clerk watched as Dom nguez answered "no" to the
question on the federal firearns form whether he had ever been
convicted in any court of a crinme punishable by inprisonnment for a
term exceedi ng one year.

Tracy Tate, Dom nguez's parole officer, stated that
Dom nguez's file revealed that he had been told on four separate
occasions that he could not own, possess, use or sell a firearmor
have one under his control. She also stated that during a hone
visit with Dom nguez he admtted to her that he had possessed a
firearm

Mary Ann Riker, a forensic docunent exam ner for the ATF,
conpared the store copy of the pawn ticket, the statenent
concerning the lost pawn ticket, and the federal firearns form
wth handwiting exenplars obtained from Dom nguez. Ri ker
indicated that it appeared Dom nguez had signed the copy of the
pawn ticket although the signature on the carbon copy was too faint
to give a conclusive opinion. As for the other docunents, Riker
stated her opinion that they were definitely signed by Dom nguez.

Cuerra testified that he asked Dom nguez to cone al ong when he
(Guerra) pawned his gun; and that when the clerk at the pawn store
noticed that Guerra's identification card was expired, Dom nguez
offered to use his identification card. CGuerra also testified that
he was in possession of the gun at all tinmes, and that Dom nguez
merely conpleted and signed the paperwork. Guerra stated that
Dom nguez went with himto retrieve the gun as well; and that

Guerra did not have the pawn ticket, so the clerk nade another



According to Guerra, the clerk then retrieved the gun and gave it
directly to CGuerra.

From the foregoing evidence a jury could have reasonably
concl uded that Dom nguez know ngly possessed and exerci sed control
over the gun by pawning it. The jury was entitled either to
beli eve or disbelieve Guerra's testinony. |If the jury had accepted
CGuerra's story that he owned and pawned the gun, the jury would
have been able to infer that Dom nguez believed the gun to bel ong
to soneone el se.

Al so, Dom nguez's statenent to the ATF agent as to his belief
t hat anot her person owned the gun does not go to whet her Dom nguez
had the requisite nmens rea to commt the offense of being a felon
i n possession or control of a firearm Consequently, Dom nguez's
excul patory statenent would not have added substantially to the
evidence presented to the jury. In light of the predom nant
evi dence of Dom nguez's guilt, any error the district court my
have made in not adm tting Dom nguez's excul patory statenent could
not have so affected the jury's decision as to warrant reversal.

AFFI RVED.



