UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 92-8428
Summary Cal endar

TERRY Kl RKENDALL, ET AL.,
Pl ai ntiffs-Appellants,

VERSUS

GRAMBLI NG & MOUNCE, INC., ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Western District of Texas

EP 91 CA 450 B
(August 23, 1993)

Bef ore GARWOOD, SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *
BACKGROUND
Terry Kirkendall, his wife Myra Kirkendall, and their three
mnor children filed this civil RICOsuit agai nst twenty indivi dual
and corporate defendants. Proceeding pro se, the Kirkendalls

all eged that the Granbling & Mounce |aw firmengaged in a crim nal

" Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



conspiracy with the other defendants to infiltrate and to control
the state and federal court systens in Texas. As part of the

conspiracy, they alleged that the defendants, inter alia, had

caused the Kirkendalls to be evicted from their apartnent; had
engaged in racketeering activities against the Kirkendalls'
interstate business, the Centurion Arnms Anarchy Gazette; and had
conspired to assassinate Terry Kirkendall. As predicate acts to
the RICO violation, the Kirkendalls alleged illegal canpaign
contributions, bribery, mail and wire fraud, and obstruction of
justice.

The district court granted summary judgnent in favor of all
def endants. The court noted that, with the exception of the claim
that defendant Pelletier was hired to assassi nate Terry Kirkendal
(aclaimwhich is facially frivolous), the Kirkendalls had al ready
rai sed the identical clains against eight of the defendants in an
unsuccessful civil rights suit. This Court affirnmed the district
court's dismssal of that prior suit on notion for summary

judgnent. Kirkendall v. Lara, No. 92-8140 (5th Cr. Feb. 24, 1993,

unpubl i shed).

The Kirkendal | s' notice of appeal, signed by Terry Kirkendal |,
states that the "Plaintiffs Kirkendalls et al [sic]" appeal the
judgnent. This notice invoked the Court's jurisdiction as to Terry

Kirkendall and any mnor children only. See Colle v. Brazos

County, Tex., 981 F.2d 237, 241-42 (5th Cr. 1993). The phrase "et

al." in the notice of appeal was insufficient to secure appellate

jurisdiction over the appeal of Myra Kirkendall. Fed. R App. P



3(c); Colle, 981 F.2d at 241. Terry Kirkendall and his children
W ll be collectively referred to herein as "Kirkendall."
OPI NI ON
This Court conducts a de novo review of a district court's

grant or denial of summary judgnent. Reese v. Anderson, 926 F.2d

494, 498 (5th Gr. 1991). For sunmary judgnent to be granted, the
pl eadi ngs, depositions, answers to interrogatories, and adm ssi ons
on file, together with any affidavits, nust denonstrate that there
IS no genuine issue as to any material fact and that the noving
party is entitled to judgnent as a matter of law. Fed. R Cv. P.

56(c); L & B Hospital Ventures, Inc. v. Healthcare Int'l, Inc., 894

F.2d 150, 151 (5th GCir.), cert. denied, 498 U'S. 815 (1990).

Al t hough fact questions are considered with deference to the non-
movant, Rule 56 "requires the entry of a sunmary judgnment agai nst
the party failing to nake a show ng sufficient to establish the
exi stence of an elenent essential to that party's case." |d.

Opportunity to anend conpl ai nt

Kirkendall argues that the district court should not have
granted sunmary judgnent wthout first notifying him of the
deficiencies in his conplaint and giving him an opportunity to
anend. Although a district court should generally "freely permt

anendnents" to pleadings (Janes by Janes v. Sadler, 909 F.2d 834,

836 (5th Gir. 1990)), no error exists here because Kirkendal |l never
filed a notion to anend his conplaint. There is no law requiring
the district court to review his conplaint and offer suggestions

for inprovenent before entering judgnent.



Kirkendal |l also suggests that the district court erred by
relying on Fed. R Cv. P. 9(b) to dismss the clains. Rule 9(b)
requires that in all avernments of fraud or mstake, "the
circunstances constituting fraud or m stake shall be stated with
particularity.” Fed. R CGv. P. 9(b).

In detailed reasons for its judgnent, the district court cited
Rule 9(b) only with regard to the Kirkendalls' allegations agai nst
defendants Diaz and Piper. Diaz supervises the internal affairs
division of the El Paso Police Departnent and Piper is an El Paso
assistant city attorney. Kirkendall alleged that Diaz conmtted
mai | fraud when he wote a letter responding to a conplaint that
Kirkendall had filed about Detective Carrillo, another alleged
menber of the conspiracy. According to Kirkendall, this letter was
part of a "fraudul ent 'cover-up and white-wash' schene" to obstruct
his interstate business. Piper allegedly joined the illegal
conspiracy when she filed, in the civil rights suit, a notion to
quash Kirkendal | ' s subpoena of Detective Carrillo's internal police
records. Kirkendal | 's concl usional allegations concerning these
two defendants fail to allege fraud with the particularity required
by Rule 9(b).

Al | egati ons concerni ng di scovery

Ki r kendal | charges that the district court commtted
constitutional error by entering summary judgnent before he was
abl e to conpl ete di scovery and by entering sunmary j udgnent w t hout
the benefit of additional unidentified evidence that he "could

have" produced.



On notion for sunmary judgnent, a non-noving party who needs
nmore tinme to obtain di scovery may request a continuance pursuant to

Fed. R Cv. P. 56(f). |International Shortstop, Inc. v. Rally's,

Inc., 939 F.2d 1257, 1266 (5th Cir. 1991), cert. denied, 112 S. C

936 (1992); Fed. R Civ. P. 56(f). The court has no obligation to
grant additional tinme for discovery absent a request fromthe non-

movi ng party. |International Shortstop, 939 F.2d at 1266 (citation

omtted). The party seeking additional tinme to conduct discovery
must show how the additional discovery will create a genuine
dispute as to a material fact and "may not sinply rely on vague
assertions that additional discovery wll produce needed, but
unspecified facts." 1d. at 1267.

We reject this argunent because Kirkendall not only failed to
request a continuance for additional discovery in the district
court, but on appeal he has offered only "vague assertions" that
addi ti onal di scovery opportunities woul d have pr oduced
di screpancies of material fact.

Judi cial and quasi-judicial inmmunity

Three of the defendants are state judges®! and a fourth is the
secretary to one of the judges. Kirkendall's ranbling allegations
against all three judges relate solely to acts taken in their
judicial capacities. Kirkendall alleged that the secretary was

i abl e because she nade two tel ephone calls to inform him of the

! The district court dismssed one of the judges because he
was never served with the suit. Kirkendall has not appeal ed the
di sm ssal



dates for hearings and because she hel ped to process a request for
a replacenent judge to preside at one hearing.

The district court held that the three judges were entitled to
absolute judicial inmunity and that the secretary had quasi-
judicial inmmunity for her actions. Kirkendall argues that the
doctrines of judicial and quasi-judicial immunity do not apply in
civil RICO suits, but he does not suggest that any of these
def endants acted outside a judicial or quasi-judicial capacity.

A judge has absolute imunity fromnonetary liability for al
judicial acts that are not perfornmed in clear absence of

jurisdiction. Johnson v. Kegans, 870 F.2d 992, 995 (5th Gr.),

cert. denied, 492 U S. 921 (1989). Oher "necessary participants

in the judicial process" are entitled to absol ute quasi-judici al

i nuni ty. Id. at 996. Kirkendall's argunent that there is no
judicial or quasi-judicial immunity in a civil R CO action is
frivol ous. The cases that he has cited as authority for this

proposition are inapplicable because they are crimnal RICO
prosecuti ons.

Capacity for suit of El Paso Police Departnent

Cting 81.1 of the EIl Paso City Charter and Tex. Local Gov't.
Code Ann. 8 341.003, the district court found that the Cty of E
Paso was a honme rule municipality authorized by Texas law to
organi ze a police force. The district court therefore concl uded
that the EIl Paso Police Departnent was not subject to suit under 8
1962 because it did not have a separate |egal existence fromthe

municipality itself. See Darby v. Pasadena Police Dept., 939 F. 2d




311, 313 (5th Gr. 1991). Although the relevant section of the
city charter is not included in the record on appeal, Kirkendal
does not suggest that the police departnent is a legal entity
separate fromthe Gty of El Paso.

Aplaintiff cannot sue a city departnent unl ess the depart nent
"enjoy[s] a separate | egal existence." Darby, 939 F.2d at 313. W
affirmthe dismssal of the EIl Paso Police Departnent fromthe suit
because there has been no showi ng that the departnent has a | egal
exi stence separate fromthe Cty of El Paso.

Al |l eged predicate acts

Kirkendal | challenges the district court's determ nation that
he failed to establish the all eged predicate acts of mail fraud and
obstruction of justice.

The el enments of mail fraud as a predicate offense in a civil
RI CO suit are:

(1) A schene or artifice to defraud or to
obtain noney or property by neans of false or
f raudul ent pr et enses, representations or
prom ses.

(2) Interstate or intrastate use of the nmails
for the purpose of furthering or executing the
schenme or artifice to defraud.

(3) The use of the mails by the defendant
connected with the schene artifice [sic] to
def r aud.

(4) Actual injury to the business or property
of the plaintiff.

Landry v. Air Line Pilots Ass'n Int'l AFL-CIO 901 F.2d 404, 428

(5th Gr.), cert. denied, 498 U. S. 895 (1990).




Al t hough Kirkendall identified nunmerous nmailings by various
defendants as fraudul ent, the district court found that he had not
pl eaded the elenents of mail fraud with regard to any defendant.
The court held that the concl usional allegations that the docunents
mai | ed by defendants Diaz and Piper were part of a "cover-up and
whi t e-wash schene" did not neet the particularity requirenents of
Rule 9(b) and that there was no showing that any mailing by any
def endant deprived the Kirkendalls of noney or property or
permtted a defendant to obtain sonething of val ue.

In his appellate brief, Ki r kendal | again nmakes only
generalized allegations of nmail fraud. He has not established
predi cate acts of mail fraud because he has not expl ai ned how any
of the defendants' conmmunications advanced their allegedly
fraudul ent schene or how the communi cations viol ated federal |aw

See Elliott v. Foufas, 867 F.2d 877, 881-82 (5th Cr. 1989).

Wth regard to the alleged predicate acts of obstruction of
justice, Kirkendall has appealed only the district court's
determ nation that defendants Diaz and Piper did not obstruct
justice. Kirkendall alleges that Diaz's | etter about the interna
affairs investigation was part of a "cover-up" and that Piper
becane a part of the conspiracy when she filed a notion to quash in
federal court. As a matter of law, neither of these activities
constitutes obstruction of justice. See 18 U S. C. 88§ 1501-1515.

Res judicata and coll ateral estoppel

The district court noted that, in the litigation of their

eviction proceedings in state court, a jury had determ ned that the



Kirkendal | s' eviction did not result froma retaliatory conspiracy.
The district court held that relitigation of this issue was barred
by the doctrine of collateral estoppel, and that the finding that
the eviction was not retaliatory underm ned the factual basis of
the entire RICO cause of action. The district court also
determ ned that principles of res judicata applied to this suit
because Kirkendall's RICOcl ai ns presented t he sane cause of action
as the 42 U.S.C. § 1983 suit.

Kirkendall cites both of these rulings as error, but he has
presented no conprehensi bl e argunment concerning the applicability
of collateral estoppel. This argunent is therefore waived.

Bri nkmann v. Dall as County Deputy Sheriff Abner, 813 F.2d 744, 748

(5th Gir. 1987).

The bar of res judicata applies only if four requirenents are
nmet : "(1) the parties nmust be identical in both suits; (2) the
prior judgnent mnust have been rendered by a court of conpetent
jurisdiction; (3) there nust be a final judgnment on the nerits; and
(4) the sanme cause of action nust be involved in both cases."”

Howel | Hydrocarbons, Inc. v. Adanms, 897 F.2d 183, 188 (5th G

1990) (citation omtted). For purposes of res judicata anal ysis,
"cause of action" is defined to include all clains that were or
could have been brought in a prior action based on the sane

transacti on. See Nilsen v. City of Mdss Point, Mss., 701 F.2d

556, 560 (5th Gir. 1983).



Kirkendall points out that only seven? of the twenty
defendants in this suit were nanmed as defendants in the civi
rights suit. Defendants Kessl er, Robbins, Col escott Haran, Paxson,
Rugge, Ganbling & Munce, El Paso Apartnent Association, and
Cooper were defendants in the original 8§ 1983 suit. The factua
allegations made in the civil rights suit are for all practica
purposes identical to the RICO clainms. For exanple, in the civi
rights suit, Kirkendall alleged that the 8§ 1983 defendants had
engaged in aretaliatory conspiracy under "Col or of Law' and " Col or
of Ofice" to violate their civil rights by evicting them because
the Kirkendalls had reported unlawful activities that occurred at
their apartnent conplex. Kirkendall also argued in the § 1983 suit
that the defendants had obtained the eviction by neans of a
W despread conspiracy to corrupt the state judicial systemin the
Western District of Texas. Although Kirkendall has expanded the
allegations in this suit to include as targets of the conspiracy
all nenbers of the state and federal judiciary in Texas, the
charges remai n concl usi onal and devoid of factual support.

Kirkendall does not dispute that on appeal of the state
eviction proceeding, the jury specifically found that the eviction
was not retaliatory; therefore, theretaliatory eviction claim(the
crux of the alleged conspiracy) is barred by the doctrine of

collateral estoppel. See Allen v. MCurry, 449 U. S. 90, 94-95, 101

S.C. 411, 66 L.Ed.2d 308 (1980). A plaintiff cannot file suit in

2 Eight of the present defendants were actually naned in the
civil rights suit.
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federal court torelitigate an unfavorable state court ruling. See

Howel | v. Suprene Court of Texas, 885 F.2d 308, 311-13 (5th G

1989), cert. denied, 496 U S. 936 (1990); Hale v. Harney, 786 F.2d

688, 690-91 (5th Gr. 1986) (both 8§ 1983 suits filed by parties
seeking relief fromunfavorable state court judgnents).

Kirkendall's clains against the defendants named in their
civil rights suit are barred because their eviction was not
retaliatory, and al so because Kirkendall could have brought the
RICOclains inthe prior civil rights suit. Alen, 449 U S. at 94-
95; Nilsen, 701 F.2d at 560.

"A non-party is in privity with a party for res judicata
purposes in three instances: (1) if he is a successor in interest
to the party's interest in the property; (2) if he controlled the
prior litigation; or (3) if the party adequately represented his

interests in the prior proceeding." Howell Hydrocarbons, 897 F. 2d

at 188 (citation omtted).

Kirkendall's clains agai nst sone of the other defendants are
barred because those defendants are in privity to the naned
defendants in the civil rights suit. At all tinmes relevant to this
| awsuit, defendants Sparks and Carr were partners in the firm of
Granbling & Mounce. The Centurion Arns apartnent conplex is whol ly
owned by defendant Kessler, and there is no indication that it is
a corporation.

The record is insufficient to support the district court's
apparent determ nation that the other defendants naned in this suit

coul d i npose the bar of res judicata because they were in privity

11



wth the original defendants in the civil rights suit. The error
is harm ess because, for the follow ng reasons, none of the other
defendants are liable to Kirkendall under the R CO statute.

The El Paso Police Departnent is not a legal entity subject to
suit; defendants Diaz and Piper are not alleged to have commtted
any actions that would subject themto RICO liability; defendants
Gal van and Robbi ns were never served with the suit; defendants Peca
and Massey are entitled, respectively, to judicial and quasi-
judicial immunity.

The Court should also affirmthe district court's di sm ssal of
defendants Pelletier, Carrillo, and Sanchez, as Kirkendall's
appel l ate bri ef does not address the di sm ssal of those defendants.
Bri nkmann, 813 F.2d at 748. Dismssal is appropriate because, as
di scussed bel ow, Kirkendall "did not allege or point to sufficient
evidence of a pattern of racketeering to create a genui ne i ssue of

material fact for trial. Howel | Hydrocar bons, 897 F.2d at 193.

| ssues of material fact

Finally, Kirkendall urges that the district court should not
have granted summary judgnent because of the exi stence of genuine
issues of material fact. Oher than his conclusional allegations
of conspiracy, however, Kirkendall has failed to identify any
di sputed material fact in either his response to the notions for
summary judgnent or his appellate brief. Brinknmann, 813 F.2d at
748.

Kirkendall has filed a nunber of nmotions in this Court,

including a notion to submt additional evidence (in the form of

12



unrel at ed newspaper articles), a notion to "interplead" [sic] and
sanction the defendants' attorneys, a request for oral argunent,
and a notion for appointnent of counsel. The El Paso Apartnent
Association, has nmved to strike Kirkendall's notion for
"interpl eader"” and sanctions and has requested that sanctions be
i nposed on Kirkendall. W grant the notion to strike the notionto
i npl ead and sanction the defendants' attorneys because that notion
is frivol ous. Kirkendall's other notions are denied as noot.
Because Kirkendall appears to have limted financial neans the
Court wll not on this occasion issue any sanction against
Ki rkendal | ; however, the Court warns Kirkendall that sanctions w ||
be i nposed for any future frivolous litigation.

Judgnent of the trial court is AFFI RVED
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