IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8425
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl aintiff-Appellee
vVer sus
ARCHI E LEE GEl GER

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas
USDC No. W 88-CR-126-2
~ March 18, 1993

Before KING H G3 NBOTHAM and DAVIS, G rcuit Judges.
PER CURI AM *

The district court found that Archie Lee Geiger violated the
condi tions of his supervised rel ease because he possessed
cocaine, left the jurisdiction wthout perm ssion, and viol ated
state law, and sentenced himto 20-nonths inprisonnment under 18
U S.C. § 3583(g).

Cei ger argues that he was deni ed due process because the
district court did not give himnotice that he was subject to an

enhanced sentence under § 3583(g). The mmgistrate judge held a

prelimnary revocation hearing to i nform CGeiger of the

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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allegations in the petition to revoke supervised rel ease and to
appoi nt counsel to represent himat the final revocation hearing.
Fed. R Cim P. 32.1(a)(1). GCeiger received notice of the
allegations in the petition to revoke, and therefore received
notice that he was subject to the nmandatory m ni num sentence
under 8§ 3583(g), which requires the district court to sentence a
defendant to at |east one-third of his supervised release termif
the court finds he possessed a controll ed substance while on

supervised release. United States v. Kindred, 918 F.2d 485, 488

(5th Gr. 1990). At the final revocation hearing Ceiger was

gi ven an opportunity to question the Governnent's w tnesses and
present his own evidence. Fed. R Cim P. 32.1(a)(2).

Foll owm ng the presentation of the evidence, including the
urinalysis report which indicated that Geiger had cocai ne
metabolite in his system the district court found the allegation
t hat Gei ger possessed a controlled substance was true. The
district court conplied wwth Rule 32.1; Geiger received notice of

the allegations and was not deni ed due process. See also Minguia

v. United States Parole Conm ssion, 871 F.2d 517, 519-21 (5th

Cir.) (pre-hearing notice that the Parole Comm ssion could apply
an earlier conviction to deny the probationer credit for "street
time" was not required because a federal statute nmandated the

denial of credit), cert. denied, 493 U S. 856 (1989).

This Court has rejected Ceiger's argunent that evidence of
use cannot support a finding of possession under 8§ 3583(0Q).

United States v. Courtney, 979 F.2d 45, 49 (5th Cr. 1992).

"[T]here is no 'use' exception to possession: if one know ngly
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and voluntarily exercises dom nion and control over a substance--
as by putting it in one's nouth and swallow ng it know ng what it
i s--one possesses it." 1d. The urinalysis report established
t hat Geiger "used" cocai ne, and he does not argue that this use
was unknowi ng or involuntary. The evidence was sufficient to
support the district court's finding that Ceiger possessed
cocai ne.

Ceiger also argues that because the positive test was the
basis for the petition to nodify the conditions of his supervised
release termit cannot be used to support the petition to revoke
his supervised release term This argunent is factually
i naccurate; Geiger's supervised rel ease conditions were nodified
because of prior drug use and current al cohol abuse, and the
positive drug test did not occur until after the conditions of
supervi sed rel ease had been nodified. Even assum ng that the
positive drug test had been the basis for the nodification of his
supervi sed rel ease, this Court has approved the use of a pre-
nodi fication violation to support revocation. Kindred, 918 F.2d
at 487-88. Additionally, any error was harnl ess because
8§ 3583(g) mandates revocation of supervised rel ease for
possession of a controlled substance. 1d. at 488.

AFFI RVED.



