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Bef ore GARWOOD, JONES, and EMLIO M GARZA, G rcuit Judges.
PER CURI AM *

Janes Earl Taylor pleaded guilty to possession wth
intent to distribute nore than 100 kil ograns of marijuana. Tayl or
was sentenced to a termof inprisonnent of 70 nonths, five years
supervi sed rel ease, a $7,500 fine, and a $50 special assessment.

Tayl or has appeal ed the inposition of the $7,500 fine.

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



"Review of sentences inposed under the guidelines is
limted to a determ nation whether the sentence was inposed in
violation of law, as a result of an incorrect application of the
sentenci ng gui delines, or was outside of the applicable guideline

range and was unreasonable."” United States v. Matovsky, 935 F. 2d

719, 721 (5th Cr. 1991) (citing 18 U. S.C. § 3742(e)). Findings of
fact are reviewed for clear error. | d.

District courts are directed to inpose a
fine in all ~cases, unless the defendant
establishes that he wll be unable to pay.
US. S.G 85E1.2(a). In determning the fine,
the guidelines [|ist seven factors for
consi derati on, i ncl udi ng "any evi dence
presented as to the defendant's ability to pay
the fine (including the ability to pay over a
period of tinme) in light of his earning
capacity and financial resources[.]"

United States v. Fair, 979 F. 2d 1037, 1040 (5th G r. 1992) (quoting

US S G 85EL2(d)(2)). Inthis circuit, district courts are not
required to make express findings with respect to the defendant's

ability to pay. |1d.; Mtovsky, 935 F.2d at 722.

The def endant has the burden of proving the inability to
pay the fine. Fair, 979 F.2d at 1041. "If the defendant nakes
such a showing, the court may inpose a |esser fine, or waive the
fine altogether." [d. (citing U S.S.G 8 5E1.2(a) and (f)). The
defendant "may rely on the PSR to establish his inability to pay a
fine." |d.

Under the guidelines applied to this case, the district
court could have inposed a fine of between $12,500 and $2, 000, 000.
Wth respect to Taylor's ability to pay a fine, the Probation
O ficer noted that Taylor's assets included two aut onobil es val ued
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at $5,000, jewelry, and jewelry manufacturing equi pnent val ued at
$14,000. Taylor owed his attorneys $8, 200 and had out st andi ng t ax
liabilities of approximately $17,000. H s average annual incone
during 1989 and 1990 was approxinmately $30,000, and he had
mai nt ai ned self-enploynent for 15 to 20 years. Taylor is an
acconplished silversmth and has operated a successful |andscaping
busi ness. Accordingly, the Probation Oficer concluded, Taylor is
"fully capable of nmaintaining legitinmte and stable enploynent,"
and is "fully capable of paying a fine." In his confidential
recommendati on, the Probation Oficer suggested that a fine in the
amount of $12,500 be i nposed.

Taylor filed objections to the PSR claimng that he is
$30,000 in debt to the Internal Revenue Service and to his
attorneys and that the Probati on Departnent erred by construing his
ability to pay on the basis of his prior inconme as a drug snuggl er.
Apparently persuaded by Taylor's argunent, the district court
i nposed a $7,500 fine, which was | ower than the Probation Oficer's
recommendati on and the m ni mrum gui del i nes range.

Tayl or repeats the sanme objections to a fine in this
court. He argues that the PSR did not contain an analysis of the
manner in which his talents as a silversmth could be transl ated
into future inconme and that the district court failed to make
express findings with respect to Taylor's ability to pay the fine
out of future incone. In the PSR however, the Probation Oficer
reported, based upon information supplied by Taylor hinself, that

Taylor had averaged $2,000 per month from his jewelry and



| andscapi ng businesses prior to his arrest. As was previously
noted, the district court was not required to nmake express findi ngs
on the defendant's ability to pay. Fair, 979 F.2d at 1040.
Tayl or al so conpl ains that the Probation Oficer did not
attenpt to analyze his net worth. The Court rejected a simlar

argunent in United States v. O Banion, 943 F.2d 1422 (5th Cr.

1991). In O Banion, the Court refused to engage i n a bal anci ng of
t he defendant's assets and liabilities and affirnmed the district
court's inposition of a fine because the record reveal ed that the
fine could be satisfied by liquidating sone of the defendant's
assets. |d. at 1432 n.11. The Court reasoned, "even if O Banion
had a negative net worth at the tine of sentencing, the sentencing
j udge coul d base his sentencing determ nation on O Banion's future
ability to earn.” 1d. at 1432 n.11l.

Finally, Taylor contends that the district court should
have held an evidentiary hearing on the ability-to-pay issue.
Whet her to grant an evidentiary hearing lies within the discretion

of the trial judge. United States v. Pologruto, 914 F.2d 67, 69

(5th CGr. 1990). The facts which forned the basis of the district

court's decision are not in dispute. The district court did not

abuse its discretion by failing to hold an evidentiary hearing.
for these reasons, the judgnent of the district court is

AFFI RVED.



