IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8417
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
DAVI D CURTI S HOOT,

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Wstern District of Texas
USDC No. A-91-CR-117(2)
~ March 16, 1993

Before KING H G3 NBOTHAM and DAVIS, G rcuit Judges.
PER CURI AM *

In calculating the base offense | evel, the probation officer
consi dered 300 pounds of mari huana. Appellant, David Curtis
Hoot, objected to this finding on the ground that the conspiracy
i nvol ved nerely 100 pounds. Neverthel ess, the sentencing court
adopted the findings in the presentence report (PSR) and
sentenced Hoot accordingly. On appeal, Hoot again argues that

the of fense did not involve 300 pounds of mari huana. As support

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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for his argunent, he relies on cases fromother circuits that are
factual ly distingui shabl e.
The quantity of drugs used to cal cul ate the base of fense

| evel anpbunts to a factual finding reviewable for clear error

only. United States v. Devine, 934 F.2d 1325, 1337 (5th G
1991), cert. denied, 112 S. C. 954 (1992); United States v.

Thomas, 870 F.2d 174, 176 (5th Gr. 1989). During sentencing,
nmoreover, a district court may consider quantities of drugs not

specified in the count of conviction. United States v. Ponce,

917 F.2d 841, 843-44 (5th Gr. 1990), cert. denied, 111 S. O

1398 (1991). If a defendant is convicted of conspiracy to
distribute a controll ed substance -- as Hoot was here -- and the
of fense involved a negotiation to traffic in a controlled

subst ance, the wei ght under negotiation in an unconpl eted

distribution shall be used to cal culate the applicable anount.

United States v. Sarasti, 869 F.2d 805, 806 (5th Cr. 1989);
US S G § 2D1.4, comment. (n.1).

This Court faced a simlar situation in United States v.

Sarasti. There, the defendant pleaded guilty to a count
referring to "nore than 500 grans of cocaine."” 869 F.2d at 806.
In sentencing Sarasti, however, the district court considered

evi dence that the offense of conviction was part of a schene

envi sioning the transportation of nore than five kil ograns of
cocaine. |d. at 807. This Court found that the sentencing court
properly considered this information in assessing the offense

| evel . | d.
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The evi dence indicates that Hoot negotiated to sell 300
pounds of mari huana. The sentencing court, therefore, did not
"clearly err" in using that anount to sentence Hoot.

AFFI RVED.



