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Cct ober 25, 1993

Bef ore GARWOOD, SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *
BACKGROUND 1

" Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.

! The facts presented in this opinion are based on the facts
giveninthis Court's opinionin Jones's direct appeal. See United
States v. Jones, No. 91-8399 (5th Cr. Mrch 10, 1992)
(unpubl i shed).




Thi s case involves a 1982 conspiracy to inport 1000 pounds of
marijuana into the United States fromMexico. Roy Marion Jones was
to fly an Aero- Conmander airplane containing the marijuana froma
ranch in Mexico to a ranch in Texas. Jones test flew the Aero-
Commander, but it was apparently unsuitable and arrangenents were
made for a Beechcraft Bonanza aircraft to be used.

Subsequent |y, the Bonanza was | ocated on radar, heading north
over international waters on a course for the United States. Three
pl anes from the Custons Service were dispatched to intercept the
Bonanza. Drug Enforcenent Agent Ri chard Brazi el nade radi o contact
with the pilot of the Bonanza and recogni zed the voice as that of
Jones. The Bonanza then |anded at the Killeen, Texas, airport
foll owed shortly by the Custons pl anes. Wen the governnent agents
arrived at the Bonanza, the pilot was gone, but the |oad of
marijuana was not. One of Jones's fingerprints was found on the
entry door of the aircraft. Jones was not |ocated, but was
reported to be hiding in Mxico.

Jones was indicted for his part in the above conspiracy on
April 6, 1983, but was not brought to trial until April 1991.
Jones had been arrested and convicted on a cocaine charge in
Barraquilla, Colonbia, in 1983 and was incarcerated in a Col onbi an
jail until 1988. Jones was using a alias at the tinme. Follow ng
release fromthe Colonbian jail, Jones lived in Central and South
Anerica under a false nanme. He was not arrested until he returned
to Mam, Florida, in late 1990. A jury found Jones guilty of

conspiring to inport marijuana and conspiring to possess wth



intent to distribute marijuana. Jones was found not guilty on the
counts of the indictnent charging himwith the actual inportation
and possession of the marijuana. The district court sentenced
Jones to five years on each conspiracy count, with the terns of
i nprisonnment to run consecutively. Jones was also ordered to pay
a $15, 000 fi ne.

On direct appeal, Jones argued that the delay in bringing him
totrial violated his constitutional right to a speedy trial, that
the evidence to support his conspiracy convictions were
insufficient, and that the district court abused its discretion in
sentencing him This Court affirnmed the conviction and sentence.

Jones filed a nmotion to correct or reduce his sentence
pursuant to Fed. R Crim P. 35 arguing the second and third i ssues
listed above. The district court denied the notion because it
| acked nerit. Jones tinely filed a notice of appeal
Subsequently, Jones filed an unopposed notion with this Court to
remand the case so that the district court could consider the

Suprene Court case of Doggett v. United States, us _ , 112

S. . 2686, 120 L. Ed. 2d 520 (1992) (speedy trial issue). This
Court granted the notion. After allowing briefing on the subject
of Jones's right to a speedy trial, the district court again found
no nerit in Jones's Rule 35 notion. The district court returned
the case to this Court and this Court reinstated Jones's appeal.
OPI NI ON
The version of Fed. R Crim P. 35(a) applicable to defendants

such as Jones, who commtted offenses prior to Novenber 1, 1987



provides that "[t]he court may correct an illegal sentence at any

time and may correct a sentence inposed in anillegal manner within
the time provided herein for the reduction of sentence." Motions
under Rule 35(a) are restricted to correcting illegal sentences?

and are not for raising issues challenging the validity of the

underlying conviction. United States v. Hanyard, 762 F.2d 1226

1229 (5th G r. 1985).

The questions of whether Jones was denied his constitutional
right to a speedy trial and whether he should have been acquitted
on the conspiracy counts because he was acquitted on the
substantive counts of the indictnment both present issues attacking
the validity of his underlying conviction. Therefore, denial of
the Rule 35 notion with respect to these issues was correct.

Jones argues that the district court abused its discretionin
sentencing himto tw consecutive five-year terns of inprisonnent.
Jones's offense was conmtted before the effective date of the
sent enci ng gui del i nes. A sentence inposed within the statutory
limts in such a case is generally not subject to appellate review.

United States v. Castillo-Roman, 774 F.2d 1280, 1283 (5th Gr.

1985). A pre-guidelines sentence will only be overturned if it was
arbitrarily and capriciously inposed, a gross abuse of discretion.

See United States v. Johnson, 823 F.2d 840, 842 (5th Cr. 1987).

2 The district court denied the notion because it | acked
merit; however, the Governnment had asserted to the district court
that a Rule 35 notion was not the proper nechanismto bring these
clains. As a result, this Court may affirmthe district court's
denial of the Rule 35 notion on this basis. See Bickford v.
I nternati onal Speedway Corp., 654 F.2d 1028, 1031 (5th Cr. Unit A
August 31, 1981).




On direct appeal, Jones unsuccessfully argued that the
sentence was excessive because it was nore than his codefendants
received. In his Rule 35 notion, Jones argues that the district
court incorrectly inposed a consecutive rather than concurrent
sentences because the conspiracy to inport marijuana and the
conspiracy to possess with intent to distribute marijuana arose
fromthe sane transaction. |[|nposition of consecutive sentences for
these two separate counts of conviction was approved by the court

inUnited States v. Rodriguez, 612 F. 2d 906, 920-25 (5th Cr. 1980)

(en banc), aff'd sub nom Alberanz v. United States, 450 U. S. 333

(1981) .2 Jones has not shown any abuse of discretion on the part
of the district court.

AFF| RMED.

3 United States v. Mchelena-Orovio, 719 F.2d 738, 756-57
(5th Cr. 1983) (en banc), cert. denied, 465 U S. 1104 (1984)
overrul ed Rodriguez on other grounds. See United States v.
Sherrod, 964 F.2d 1501, 1513 n.29 (5th Cr. 1992), cert. denied,
113 S. C. 1422 (1993).




