IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8394
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
SANTI AGO PASCUAL JI MENEZ- RODRI GUEZ,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas
USDC No. P92-CR-034
~ June 23, 1993
Before POLI TZ, Chief Judge, WENER, and DeM3SS, Circuit Judges.
PER CURI AM *
Ji menez- Rodri guez contends, for the first tinme on appeal,
that the district court erred in failing to grant hima 3-1evel
reduction for acceptance of responsibility.

Al l eged errors raised for the first tinme on appeal are not

reviewable by this Court absent plain error. United States v.
Brunson, 915 F.2d 942, 944 (5th Cr. 1990). " Plain error' is
error which, when examned in the context of the entire case, is

so obvi ous and substantial that failure to notice and correct it

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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woul d affect the fairness, integrity or public reputation of

judi cial proceedings." United States v. Lopez, 923 F.2d 47, 50

(5th Gr.), cert. denied, 111 S .. 2032 (1991). "It is a

m st ake so fundanental that it constitutes a "mscarriage of
justice.'" Id.

No error, plain or otherw se, has been shown in the instant
case. At the July 7, 1992, sentencing hearing, the district
court adopted the PSR s recommendation that Ji nenez-Rodriguez
receive a 2-level reduction for acceptance of responsibility
pursuant to U.S.S.G 8§ 3El1.1. That section was anended effective
Novenber 1, 1992, to provide for a 3-level adjustnent for
acceptance of responsibility under certain circunstances.

8§ 3E1l.1(b) (Nov. 1992). Cenerally, the Sentencing Guidelines in
effect at the tinme of sentencing apply, unless those in effect on
the date of the offense are nmuch nore favorable to the defendant.

18 U.S.C. 8§ 3553(a)(4); see United States v. Wnbish, 980 F.2d

312, 314 (5th CGr. 1992), cert. denied, US _ , No. 92-

7993, 1993 W. 80836 (U.S. May 17, 1993). There is no ex post
facto problemin this case, nor is there a provision for the
retroactive application of 8 3EL.1, as anended. See § 1B1.10(d)
(Nov. 1992) (referring to anmendnents |isted in Appendi x C that
are retroactively applied). Thus, the guideline effective at the
time of Jinenez-Rodriguez's sentencing, which allowed a 2-1evel
reduction, was correctly applied by the district court.
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