UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8383

LARRY MOORE
Pl ai ntiff-Appellant,
ver sus
JAMES A. COLLINS, Director,
Texas Departnment of Crim nal
Justice Institutional Division, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
(W91- CV-303)

(January 26, 1995)

Before GARWOOD and EMLIO M GARZA, Circuit Judges and NOALI N,
District Judge.™

GARWOOD, Circuit Judge:
Proceeding pro se and in forma pauperis, plaintiff-appellant
Larry Moore (Moore), a prisoner of the Texas Departnent of Crim nal

Justice (TDCJ), brought suit under 42 U S.C. 8§ 1983 against six

District Judge of the Western District of Texas, sitting by
desi gnation

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



officers (Defendants) of TDC) for allegedly violating his
constitutional rights. Moore appeals from the judgnent of the
district court, which revoked his in forma pauperis status and
dism ssed his suit as frivolous pursuant to 28 U . S.C. § 1915(d).
We affirm

Facts and Proceedi ngs Bel ow

Moore is an inmate at TDCJ's Al fred Hughes Unit in Gatesville,
Texas. On March 15, 1991, a TDCJ correctional officer, Defendant
Tonmmy Collier (Collier), confiscated nunerous itens from Moore's
cell, citing More for the possession of contraband that posed a
fire hazard. According to the disciplinary report, the contraband
i ncluded "31 enpty Bugler and Kite tobacco cans and approxi mately
43 enpty top tobacco boxes." Under prison regulations, the
possessi on of such contraband was classified as a m nor offense,
which is punishable only by a tenporary loss or restriction of
privil eges.

In accordance with TDCJ policy on m nor offenses, More was
given notice of a disciplinary hearing, at which he was allowed to
make a witten or oral statenment, but not to call or exam ne
W t nesses. More chose to submt a witten statenent, in which he
di sputed the quantity, but not the existence, of contraband itens
in his cell. On March 24, 1991, Defendant Ednmund Benoit (Benoit)
conducted a disciplinary hearing. Follow ng the hearing, Benoit
found Mbore gquilty of possessing contraband and assessed his
puni shment at seven days of cell restriction and fifteen days of
comm ssary restriction.

Follow ng two wunsuccessful internal TDCJ] admnistrative



appeal s, More filed this suit under 42 U. S.C. § 1983, alleging a
violation of his rights to due process and equal protection under
the Fourteenth Anendnent. In his conplaint, More clained
variously that Defendants! provided constitutionally inadequate
procedures at his disciplinary hearing which anpunted to
harassnent, retaliation, and a conspiracy to deny prisoner rights;
and, noreover, that Defendants obstructed justice, engaged in
organized crimnal activity, commtted forgery and burglary,
tanpered with United States mail and governnent docunents, and
interfered wwth his right of access to the courts. More sought
$40, 000 in conmpensatory and punitive damages from each defendant
and an injunction to effect the arrest and prosecution of
Defendants for their allegedly crimnal acts.

The case was assigned to a magi strate judge for a report and
recomendation. Foll owi ng a Spears? hearing, the nmagi strate judge
granted Moore | eave to proceed in forma pauperis under 28 U . S.C. 8§

1915(a) and ordered Defendants to respond to the allegations in

. Besides Collier (for perjury, retaliation, and harassnent)
and Benoit (for harassnent, retaliation, and conspiracies to
harass, to retaliate, and to deny prisoners' rights), the
defendants naned in this action are Warden Jack M Garner (for
tanpering wth governnent docunents, conspiracy to deny
prisoners' rights, and obstruction of justice), Regional D rector
Marshal | Herklotz (for conspiracy to retaliate and to obstruct
justice and for obstruction of justice), Director Janes A
Collins (for conspiracies to deny prisoners' rights and to
obstruct justice and for obstruction of justice), and Deputy
Director Wayne Scott (sane). More's allegations of forgery and
mai | -tanpering are nade agai nst unnaned officials of TDCJ, whom
he al so accuses of "affirm ng TDC s operational policy of
conspiring, violation of equal protection, obstructing justice,
and official oppression/msconduct."”

2 Spears v. MCotter, 766 F.2d 179 (5th Cr. 1985).
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Moore's conplaint. Defendants answered, asserting the defense of
qualified imunity, and filed notions to di sm ss under Federal Rule
of Cvil Procedure 12(b)(6). The nmagistrate judge issued a report,
addressing at length the particulars of Moore's allegations.
Relying on this Crcuit's requirenent of heightened pleading in
civil rights suits against individual officers, see Elliott wv.
Perez, 751 F.2d 1472 (5th Gr. 1985), the mmgistrate judge found
that More's allegations "lack the specificity [required] to
support a 8§ 1983 claim"™ In part on this basis, the magistrate

j udge concl uded t hat Moore's chances for success on his clains were

nil and, accordingly, recomended revoking Myore's in form
pauperis status and dismssing the action as frivolous under 28
U S C § 1915(d). Over Moore's objections, the district court
adopt ed the report and recomrendati ons of the nmagi strate judge and
signed a final judgnent dism ssing the suit.

Moore filed a tinely notice of appeal. W reinstated More's
in forma pauperis status and appointed counsel to represent him
We specifically requested that the parties address an issue that
this Court has since decided: whet her the hei ghtened pleading
standard adopted in Elliot v. Perez, 751 F.2d 1472 (5th Gr. 1985),
for qualified imunity cases survived, for such cases, the Suprene
Court's recent decision in Leatherman v. Tarrant County Narcotics
Intelligence and Coordination Unit, 113 S.Ct. 1160 (1993). For the
reasons that follow, we affirm
Di scussi on

The federal in forma pauperis statute, codified at 28 U S.C

8 1915, provides an opportunity for indigent litigants to sue in
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federal court wthout having to pay the admnistrative costs
required for the suit's prosecution. Because litigants who proceed
in forma pauperis |lack the disincentive of paying litigants to
pursue neritless clains, the statute allows a district court broad
di scretion to dismss the cause "if satisfied that the action is
frivolous." 28 U. S.C. 8§ 1915(d); see Geen v. MKaskle, 788 F.2d
1116, 1119 (5th Gr. 1986). An actionis frivolous "where it | acks
an arguabl e basis either inlawor in fact." Neitzke v. WIIlians,
109 S. Ct. 1827, 1831-32 (1989). When the indigent litigant's
clains are so lacking, we review the decision to dismss under
section 1915(d) for an abuse of discretion. Denton v. Hernandez,
112 S.C. 1728, 1734 (1992).

In this case, the district court followed the recommendation
of the magistrate judge to dismss the action as frivolous. That
deci sion was, in part, based on Miore's failure to plead facts with
aspecificity sufficient towithstand scrutiny under this Grcuit's
hei ght ened pl eadi ng standard. To succeed in a section 1983 action
agai nst individual defendants, the plaintiff nust plead facts with
a particularity adequate to overcone the officials' qualified
imunity.® As we observed in Elliot v. Perez, 751 F.2d 1472 (5th
Cir. 1985),

"I'n cases agai nst governnental officials involving the

likely defense of immunity we require of trial judges
that they demand that the plaintiff's conplaints state

3 Moor e bears the burden of overcom ng Defendants' defense of
qualified imunity. Salandra v. Garza, 684 F.2d 1159, 1163 (5th
Cr. 1982), cert. denied, 103 S.C. 1253 (1983). To do so, he
must show t hat Defendants' conduct was not objectively reasonable
and, further, that Defendants violated clearly established
federal law. Harlow v. Fitzgerald, 102 S. C. 2727, 2738 (1982).
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wth factual detail and particularity the basis for the
claim which necessarily includes why the defendant-
official cannot successfully maintain the defense of

inmunity." 1d. at 1473.
In other words, Mdore cannot prevail nerely on the basis of
"concl usory al |l egati ons and bol d assertions.” Streetnman v. Jordan,

918 F.2d 555, 557 (5th Cr. 1990).
The legitimacy of this heightened pleading requirenent was

recently called into question by the Suprenme Court's decision in

Leat herman v. Tar r ant County Narcotics Intelligence and
Coordination Unit, 113 S . C. 1160 (1993). In Leatherman, a
unani mous Court invalidated this Crcuit's requirenent of

hei ght ened pl eadi ng for section 1983 suits agai nst nunicipalities.
ld. at 1163. The Court, however, expressly did not deci de "whet her
qualified imunity jurisprudence would require a hei ghtened
pl eadi ng i n cases invol ving individual governnent officials.” 1d.
at 1162. Because the Court did not decide this issue, we recently
held that we are bound by Elliott and subsequent cases that require
hei ghtened pleading in civil rights suits against individual
def endants covered by qualified i munity. Babb v. Dorman, 33 F. 3d
472 at 477 (5th Cr. 1994). We therefore find no error in the
district court's reliance on the hei ghtened pl eadi ng standard.

We also agree that Mwore has failed to state with adequate
specificity how Defendants' actions anmount to a violation of
section 1983 and how, even if they do, such actions overcone
Defendants' qualified imunity. Al of Moore's clains against
Defendants individually or in conspiracy for perjury, harassnent,

retaliation, burglary, obstruction of justice, interference with



the right of access to the courts, involvenent in organized crine,
and tanpering wth docunents and nmail are grounded on nothi ng nore
than whol ly general allegations, which al one cannot sustain a suit
under section 1983. See, e.g., Arsenaux v. Roberts, 726 F.2d 1022,
1024 (5th Cr. 1982) (in the context of a conspiracy allegation,
ruling that "nore than a blanket of accusation is necessary to
support a 8 1983 claint'). Therefore, to the extent the district
court dismssed More's suit for failure to satisfy heightened
pl eadi ng, we find no abuse of discretion.*

Moreover, insofar as More's clains rely on allegedly
i nadequate procedures at his disciplinary hearing, we can find no
error in the district court's finding that the suit was frivol ous.
Most of Moore's conplaints derive fromperceived failings in TDCJ's
i nformal disciplinary process. Specifically, More clains that he
was deni ed due process because he was not allowed to confront the
evi dence agai nst him because he was not able to call or exam ne
W t nesses, because the hearing was not recorded, because he was
convicted on what he clains anounted to perjured hearsay, and
because the confiscated materials were, allegedly, not contraband.
These assertions have no arguable basis in | aw

In light of prisoners' restricted |liberty interests and prison
officials' broad discretion over prison nmanagenent, an innate
facing a mnor disciplinary hearing is not due the full range of

rights available at crimnal trials, WIlf v. MDonnell, 94 S. C

4 Al t hough qualified imunity does not apply in the case of
equitable relief, More' s request for an injunction to effect the
arrest and prosecution of Defendants is facially frivol ous.
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2963, 2974 (1974), or even those available at major disciplinary
hearings, where the liberty interests at stake are considerably
higher. 1d. at 2982 n.19 (noting that the due process procedures
necessary for serious deprivations are not "required for the
i nposition of |esser penalties such as the |loss of privileges").
A mnor disciplinary hearing® involving nmerely the 1loss of
privileges need conformonly to the notice-and-hearing protections
of Hewitt v. Helns, 103 S.Ct. 864 (1983). See Cooper v. Sheriff,
Lubbock County, Texas, 929 F.2d 1078 (5th Cr. 1981). In such
proceedi ngs, the prisoner is due "sone notice of the charges
agai nst himand an opportunity to present his views to the prison
official . . . ." Hewtt, 103 S.C. at 874. |In accordance wth
TDCJ procedures, More was notified of the fact and nature of a
di sciplinary hearing against himand of his opportunity to submt
a statenent, which he did. Moore thus received the process he was
due and was entitled to no nore. In the context of this mnor
di sciplinary hearing, More had no right to have the proceedi ngs

recorded,® no right to call or exam ne witnesses, and no right to

5 According to TDCJ disciplinary rules, "A mnor disciplinary
hearing is a |l ess formal proceeding intended for the handling of
charges which cannot result in the loss of good tine, reduction

intime earning status, or punitive segregation. . . . Should an
inmate be found guilty pursuant to a m nor hearing, that finding
of guilty will not preclude the inmate from bei ng revi ewed or

considered for pronotion in class or restoration of good tine
credits.”

Because this hearing concerned a m nor offense, More's
reliance on Wl ff v. MDonnell, 94 S. Ct. 2963, 2981 (1974), is
m spl aced. The procedures announced in that case apply only to
non-m nor disciplinary proceedings, in that case the |oss of
good-tinme credits.

6 Moore relies on Ruiz v. Estelle, 679 F.2d 1115, 1155 (5th
Cr.), anmended in part and vacated in part, 688 F.2d 266 (5th
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nmor e nmeani ngful confrontation of the evidence agai nst him Because
such procedures exceed the mninmal requirenents of due process,
their absence <cannot be said to state a deprivation of
constitutional rights under section 1983.

Moore's other clains with respect to the hearing fail as well.
In his statenent, WMwore outlined his objections to Collier's
report, nanely his assertions of perjury with regard to the
quantity of contraband. Because in fact Mwore never denied
possessing sone of the itenms he was accused of possessing, the
hearing officer obviously had "sone evidence" upon which to base
hi s convi ctionsQeven assum ng aspects of the report were erroneous
or perjured. G bbs v. King, 779 F.2d 1040, 1044 (5th Gr.)
(holding that "[f]ederal courts will not reviewthe sufficiency of
the evidence at a disciplinary hearing; a finding of guilt requires
only the support of 'sone facts' or 'any evidence at all'"), cert.
denied, 106 S.Ct. 1975 (1986).

Finally, WMore's assertion that confiscated itens were not

actually contraband is inconsistent with prison regulations.

Cr. 1982), cert. denied, 103 S.C. 1438 (1983), for the
proposition that all TDCJ disciplinary hearings nmust be recorded.
The cited portions of Ruiz deal with the particulars of a

prophyl acti c consent decree, not with the requirenents of the
United States Constitution. Noting that the recording of
proceedi ngs was a neasure "that the Constitution does not of its
own force initially require,"” we neverthel ess agreed the neasure
was necessary to renmedy the TDCJ's failure to provi de adequate
witten records of major disciplinary hearings as required by
WIlff v. MDonnell. Id. Because the Wl ff procedures are not
required in the case of a mnor infraction hearing, such as here,
Moore cannot rely on the Ruiz decree. Violations of the Ruiz
decree are not of thenselves a sufficient basis for a section
1983 action. Geen v. MKaskle, 788 F.2d 1116, 1123-1124 (5th
Cir. 1986).



According to regul ations, contraband is "[a]ny itemwhich, in the
j udgnent of TDCJ-ID personnel, unreasonably hinders the safe and
effective operation of the unit." Because in Collier's judgnent

the enpty boxes posed a fire hazard, they qualify as contraband

under this broad definition. Such a regulation is valid if
"reasonably related to legitimte penological interests." Turner
v. Safley, 107 S. . 2254, 2261 (1987). W cannot say the

magi strate judge and district court erred in the determ nation that
restricting prisoners' access to itens that m ght pose a risk of
fire serves a valid penological i nterest.’ G ven that
determ nation, the regulation is not unconstitutional as applied
her e.
Concl usi on

For the foregoing reasons, the district court was within its
di scretion to dismss More's suit as frivolous under 28 U. S.C. 8§
1915(d).

AFFI RVED

! Fire is not the only risk posed by the confiscated itens.

According to the district court and nagi strate judge, the boxes
may have al so been used to store weapons or other contraband.
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