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Sonny Marquez appeals his sentence. W vacate and renand.

Backgr ound

Marquez pled guilty to a one count indictnment for possession

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



of an unregistered firearmin violation of 26 U.S.C. 88 5861(d) and
5871. This offense was related to a state conviction for
aggr avat ed robbery for which Marquez received a life sentence. The
district court sentenced Marquez to 120 nonths i nprisonnent to run

consecutive to the life sentence.

Anal ysi s
Section 5GL.3(b) of the United States Sentencing Cuidelines
governs the inposition of consecutive or concurrent sentences and
provides in pertinent part:

If . . . the undischarged termof inprisonnent resulted
fromoffense(s) that constituted part of the sane course
of conduct as the instant offense and have been fully
taken into account in the determ nation of the offense
| evel for the instant offense . . . the sentence for the
i nstant offense shall be inposed to result in a conbined
sentence equal to the total punishnent that would have
been i nposed under section 5GL.2 (Sentencing on Multiple
Counts of Conviction) had all the sentences been inposed
at the same tine.

There is no dispute that 8 5GL.3(b) is applicable -- the
aggravat ed robbery was part of the sane course of conduct as the

firearm possession and was considered in determ ning the offense

| evel for the firearm possession. Not wi t hst andi ng, neither the
probation officer, governnent counsel, nor counsel for the
defendant invited the court's attention to this section. The

district court gave no consideration to 8 5GL.3(b) in sentencing
Mar quez.

Recently, in United States v. G oss,! we held that application

1979 F.2d 1048 (5th Cir.1992).
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of an out-dated version of 8 5GL.3 constituted clear error. The
district court may ignore the operation of 8 5GL.3(b) only after
determ ning to nake an upward departure fromthe guidelines.? The
failure to consider 8§ 5GL.3(b) when applicable is plain error.

We, accordingly, VACATE and REMAND for resentencing in |ight
of U S.S.G § 5GL. 3(b).

2 Gross; United States v. Mller, 903 F.2d 341 (5th
Gir.1990).



