IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8336
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
M CHAEL STEVEN BARTON,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Western District of Texas
(CR-A-91-113)

(Decenber 2, 1992)
Before JOLLY, DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM *

Def endant M chael Steven Barton pawned a .45 caliber Colt
Conbat Commander Automatic Pistol, serial no. 70BS80711 at the
H ghl and Pawn Shop on Septenber 18, 1990. Barton returned to the
pawn shop on Cctober 25, 1990, to redeemthe weapon. At that tine
Barton signed the Bureau of Al cohol, Tobacco and Firearns (ATF)

Form 4473 falsely stating that he had not been convicted of a

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



felony. It was stipulated at trial that Barton was "convicted in
a court of a crinme punishable by inprisonnment for a termin excess
of one year, that is, a felony offense prior to January 1, 1990."
Based on these facts, a two-count indictnment charging Barton with
maki ng a false statenent to obtain a firearmand being a felon in
receipt of a firearmwas returned by the grand jury. Barton was
subsequently convicted on both counts by a jury. The district
court sentenced Barton to 36 nonths of inprisonnment on each count
wth the ternms to run concurrently. A three-year term of
supervi sed rel ease and a fine of $3000 were al so i nposed.
I

Barton contends that the governnment did not produce sufficient
evi dence to support either of the counts of conviction. The basis
for this contentionis that the governnent failed to prove that the
gun in question was a firearm and that the gun travel ed through
interstate comrerce. The standard for reviewing a jury verdict for
sufficiency of evidence is whether a rational trier of fact could
have found the essential elenents of the crine beyond a reasonabl e

doubt. U.S. v. Bell, 678 F.2d 547, 549 (5th G r. 1982) (en banc)

aff'd, 462 U S. 356 (1983). All  reasonable inferences and
credibility choices nust be nmade in favor of the jury's verdict.

Gasser v. US., 315 U S 60, 80, 62 S. C. 457, 86 L.Ed. 680

(1942); U.S. v. Beverly, 921 F.2d 559, 561 (5th Cr.), cert.

denied, 111 S.C. 2869 (1991).



In U S. v. Perez, 897 F.2d 751, 754 (5th Cr.), cert. denied,

111 S.C. 177 (1990), this Court held that "[a]n inoperable firearm
is none the less a firearm" Barton takes issue with this
definition and asks the court to re-examne its holding on this
point in Perez. It is Barton's position that operability is an
essential element of the definition of firearm under 18 U S. C
§ 921(a)(3).1

“In this circuit one "panel may not overrule the decision
right or wong, of a prior panel,' ... in the absence of an en banc

reconsi deration or supersedi ng decision of the Suprene Court....'

Pruitt v. Levi Strauss & Co., 932 F.2d 458, 465 (5th Cr. 1991).

As a result, the Governnent need not have shown that the gun in
gquestion was operable in order to show that it was a firearm
Barton has nade no other challenge to the sufficiency of the
evidence with regard to whether the gun fell under the statutory
definition of firearm Therefore, this challenge to his
convictions has no nerit.

Barton al so contends that the Governnent did not prove that

the gun in question had travelled in interstate commerce. In U S

v. Wallace, 889 F.2d 580, 584 (5th Cr. 1989), cert. denied, 110
S.Ct. 3243 (1990), the Court held that the testinony of an agent

for the ATF "that the markings on the gun established that it was

118 U.S.C. 8 921(a)(3) provides the definition for firearmfor
both counts of the indictnent for which Barton was convicted. It
al so provides the definition of firearm for the offenses in the
Perez case, 18 U S. C. 88 922(g)(1) and 924(a).



made by a conpany whi ch does not manufacture or assenble guns in
Texas ... [was] sufficient to establish the requisite interstate
nexus." In this case, George Taylor, a special agent with ATF was
recogni zed by the district court as an expert in "firearns and
their manufacture and novenent from state to state.” Tayl or
testified that Colt Conbat Conmander .45 caliber pistols are
manuf actured in Hartford, Connecticut. Taylor went on to state
that the serial nunber of the gun in question as listed on Form
4473 was 70BS80711, which indicated that the gun was manufactured
inlate 1978. Taylor testified that he received this information
by "talking to the factory." Taylor's expert opinion on the
movenent of the gun was that "[i]t had to travel in interstate
commerce from Connecticut to arrive here in Texas."

Barton has nade nunerous argunents that Agent Taylor was
referring to an entire class of weapons and not the specific weapon
in question when giving his testinony. These argunents are not
persuasive. Afair reading of Agent Taylor's testinony would all ow
a jury to reasonably conclude that the Colt Conbat Conmander
bearing serial nunber 70BS80711 was manufactured in late 1978 in
Hartford, Connecticut, and had been transferred to Texas through
interstate conmerce. As a result, the governnent produced
sufficient evidence to convict Barton on both counts of the

i ndi ct nent.



|1
Barton conpl ai ns that the prosecutor made i nproper argunent by
persistently portraying himas a convicted felon. The follow ng
three factors are to be considered i n deci di ng whet her a conviction
must be overturned as a result of the prosecutor's remarks: (1)
t he magni tude of the prejudicial effect of the statenents; (2) the
efficacy of any cautionary instruction; and (3) the strength of the

defendant's quilt. US v. Goff, 847 F.2d 149, 165 (5th Gr.),

cert. denied, 488 U. S. 932 (1988).
Barton has nmade no specific claimof prejudice other than to
say that the jury was inflaned agai nst hi mand that the prosecutor

created an atnosphere of fear and intimdation." Thi s
characterization is not persuasive. One of the elenents that had
to be proved against Barton was that he was a convicted felon.
Barton stipulated to this fact. Barton conplains that one of the
W tnesses testified that she was his parole officer and that this
was inflammtory. \What Barton does not nentioned in his brief is
that the district court specifically limted this wtness

testinony so as to preclude any details about Barton's prior
convi cti ons. It is not readily apparent how this testinony was
unduly prejudicial given that Barton stipulated to being a
convicted felon. The nere fact that he had a parole officer would
not have told the jury anything they did not already know.

Addi tionally, the evidence of Barton's guilt was overwhel mng. He

was identified by the enployee of the pawn shop as being the



i ndi vi dual who both pawned the gun and redeened it. In the Iight
of all of the foregoing, the conplained of statenents by the
prosecutor cast no serious doubt on the correctness of the jury's

verdi ct. U.S v. Jones, 839 F.2d 1041, 1049 (5th Cr.), cert.

denied, 486 U S. 1024 (1988). As such, the verdict of the jury
shoul d be allowed to stand.
11
Barton conplains that the district court erred in assessing a

$3000 fine. Barton clains that this anpbunt is excessi ve because he

is unable to pay it and not likely to be able to pay it in the
future. Barton did not object to the fine at the tinme of
sent enci ng. In US v. Mtovsky, 935 F.2d 719, 722 (5th Gr.

1991), we held that "[w] here the presentence report nakes no
recommendation concerning the fine, and the defendant neither
presents evi dence on nor objects to the anount of the fine assessed
wthin the guideline range, the defendant may not raise new
objections in this Court absent plain error."” Al  of these
conditions exist in this case; therefore, the fine wll be
overturned only if it was a result of plain error.

In inmposing the sentence and fine, the district court
specifically stated that it had considered the entire record in the
case which included the Presentence |nvestigation Report (PSR
Wiile the PSR stated that Barton had no current assets or incone,
it indicated that he was 30 years old, had no dependents, had

attained a GED, had attended courses in Nucl ear Science Technol ogy



and had occupational skills in word processing and clerical work.
The district court also waived interest on the fine due to the jai

time Barton received. In Matovsky, the Court quoted U.S. V.
Mastropierro, 931 F. 2d 905, 907 (D.C. Cr. 1991) to state that even

t hough a defendant had no current ability to pay a fine the record
could support an inplicit finding that the defendant would be
enpl oyable in the future and able to pay the fine. 935 F.2d at
723. In this case, it is inplicit in the inposition of the fine
and the waiver of interest paynents that the district court
believed that Barton woul d be able to be gainfully enployed in the
future based on his education and vocational skills. The record
supports such a finding. As such, the district court did not
commit plain error in fining Barton $3000.
|V

Barton's final argunent is that the judgnent in his case

erroneously listed the nature of the offense that was the substance

of count two of the indictnent as "felon in possession of firearm"

The judgnment correctly reflected that Barton was convi cted under 18
U S C 88 922(g)(1) and 924(a)(2). Barton contends that the nature
of the offense should read "felon in receipt of firearnt and that
this discrepancy affects his substantial rights. To support his

position Barton cites the Fourth Crcuit in US. v. Burton, 629

F.2d 975, 977 (4th Cir. 1980), cert. denied, 450 U.S. 968 (1981)

for the proposition that the possession of a firearm may not be

proof of its unlawful receipt. Al t hough this may be true, the



thrust of Burton was that a defendant cannot be given consecutive
sentences for unlawful receipt of afirearmand unl awf ul possession
because the possession is incidental to the receipt. 1d. at 978.

Barton further argues that the indictnent was for the receipt
of the firearm and that the district court instructed the jury
solely on the issue of receipt not possession. Barton does not
chal l enge the propriety of the instruction given to the jury. As
part of that instruction, the district court stated that "[t]he
term received neans to acquire or obtain possession of an item
whet her such receipt is actual or constructive, sole or joint."
Under both Burton and the instruction given to the jury, it would
appear to be inpossible to receive a firearmw thout possessing it
at sone point.

In any event, at sentencing the district court nmade no
reference to the possession of a firearm but sinply noted that
Barton was being sentenced with regard to the guilty verdict on

counts one and two of the indictment. In US. v. Kindrick, 576

F.2d 675, 676-77 (5th Gr. 1978) it was noted that "[t]his Court
has long faithfully adhered to the rule that any vari ance between
oral and witten versions of the same sentence wll be resolved in
favor of the oral sentence." In this case, the district court's
oral sentence of Barton referred back to the indictnent, the
| anguage of which is not challenged. As a result, the sentence

i nposed upon Barton was correct and his substantive rights have not



been abridged i n any manner by the description of the of fense given
in the witten judgnent.
\Y
For the reasons stated herein, the conviction and sentence of
M chael Steven Barton is

AFFI RMED.



