IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8319
Conf er ence Cal endar

W LLI E JOHN CLAY,
Peti ti oner- Appel | ant,
ver sus
JAMES A. COLLINS, Director,
Texas Departnment of Crim nal
Justice, Institutional D vision
Respondent - Appel | ee.
Appeal fromthe United States District Court

for the Western District of Texas
USDC No. W92-CVv-8

March 17, 1993
Before KING H G3 NBOTHAM and DAVIS, G rcuit Judges.
PER CURI AM *

WIllie John Clay argues that the district court erred by
denying himrelief because: 1) the trial court erred in refusing
to instruct the jury about the | esser-included offense of
vol untary mansl aughter and 2) he was denied the effective
assi stance of counsel at trial. He is incorrect.

A state trial court's failure to give an instruction on a

| esser-included offense in a non-capital case does not inplicate

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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the federal constitution. Vall es v. Lynaugh, 835 F.2d 126, 127

(5th Gr. 1988). The district court did not err in denying
relief to Cay on this issue.

To establish the ineffective assistance of counsel, d ay
must show. 1) that counsel's performance was deficient and 2)

that the deficiency prejudiced his defense. Strickland v.

Washi ngton, 466 U.S. 668, 687, 104 S.C. 2052, 80 L.Ed.2d 674
(1984). 1In order to show prejudice, Cay "nust show that there
is a reasonabl e probability that, but for counsel's
unpr of essional errors, the result of the proceedi ng woul d have

been different."” Strickland, 466 U S. at 694.

Clay faults counsel with failure to object to a signed,
witten confession that Cay gave to the Waco, Texas, police
departnent. He argues that the police violated Article 38.22 of
t he Texas Code of Crimnal Procedure because his oral statenent
was not electronically recorded. Article 38.22 requires
el ectronic recording only in the case of oral confessions. It
does not apply to Cay's witten confession. Tex. CooeE CRM Prcc.
ANN. art 38.22 88 2 & 3. (West 1979 & Supp. 1992). day's
counsel was not obligated to nake the neritless objection C ay

argues to be error. See McCoy v. Lynaugh, 874 F.2d 954, 963 (5th

Cr. 1989).

Clay also contends that his attorney erred in failing to
make a notion to limt the introduction of Clay's nedical records
to avoid disclosure of Clay's prior conviction. Cday's trial
counsel introduced the nedical records to bolster Clay's insanity

defense with evidence of Clay's affliction with post-traumatic
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stress disorder. At trial, defense counsel and the state
stipulated to the introduction of Clay's nedical records. The
strategic decision to use the nedical records to bolster the
insanity defense falls within the deference given to counsel's

performance. See Strickland, 466 U S. at 689.

Even assum ng that the evidence of the prior conviction in
the nmedical reports prejudiced Cay's defense, the record
reflects that the trial court adnonished the jury that the
evi dence of the prior conviction could not be used as evidence of

Clay's guilt in the nurder of Gles. See United States v.

Hopkins, 916 F.2d 207, 218 (5th Cr. 1990) (jurors are presuned
to have followed the court's instructions).
Clay has failed to show that counsel was deficient and that

he was prejudiced by the deficiency. Strickland, 466 U S. at

687. The decision of the district court is AFFl RVED



