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UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
ROGELI O NEVAREZ- BURCI AGA,
Def endant - Appel | ant,

Appeal fromthe United States District Court
for the Western District of Texas
(EP-91- CR-303-H)

) (January 22, 1993)
Before JOLLY, DUHE, and BARKSDALE, Circuit Judges.

PER CURI AM !

Appel  ant was convicted of conspiring to possess drugs wth
intent to distribute. He challenges his conviction contending that
t he evidence was insufficient and that the district court erred in
admtting hearsay evidence. W find no reversible error and
affirm

When exam ni ng chal l enges to the sufficiency of evidence, we
review the evidence in the |light nost favorable to the verdict.

United States v. N xon, 816 F.2d 1022, 1029 (5th Gr. 1987), cert.

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



denied, 484 U. S. 1026 (1988). |If there is substantial evidence to

support the verdict, it will be affirmed. United States v. Brooks,

786 F.2d 638, 639 (5th Cir.), cert. denied, 479 U S. 855 (1986).

We nmust determ ne whether any rational trier of fact could have
found the essential elenents of the crinme beyond reasonabl e doubt.

Jackson v. Virginia, 443 U. S. 307, 319 (1979).

To prove conspiracy the governnent was required to prove

beyond a reasonabl e doubt that a conspiracy existed, that Appell ant

knew of it, and voluntarily becanme part of it. United States v.

Feat herson, 949 F.2d 770, 774 (5th GCr. 1991), cert. denied, 112

S.C. 1771 (1992).

Appel l ant argues that the evidence is insufficient because
there was no direct evidence that he was part of the negotiations
concerni ng the drugs and because he was not present when the drugs
were delivered. It is true he was not present during the
negotiations with the governnent agents or at delivery. However,
there i s overwhel m ng evi dence of his involvenent. He hovered near
the co-conspirators at every critical juncture of the transaction
the sanpling, the negotiations, and the delivery; and he
communi cated by telephone or in person with the co-conspirators
before, during, and after these critical stages of the proceedi ngs
Wth increasing activity. The jury was entitled to view these
facts as a regularly recurring pattern "pointing with conpelling

force" to appellant's guilt. United States v. Sanchez, 508 F.2d

388, 393 (5th Gir.), cert. denied, 423 U S. 827 (1975).

During the direct exam nation of a governnment wtness, he



testified that the source of a sanple of the drug tendered to the
under cover agents was the Appellant. Appellant objected on hearsay
grounds and his objection was overruled. W cannot agree with the
governnent that this was not error because the statenent was not
offered for the truth of the matter asserted. The governnent was,
at that point inthe trial, attenpting to establish that appell ant
was the source of the drugs. The statenent squarely asserts that
he was the source of the sanple of drugs tendered and it was,
therefore, hearsay. |Its adm ssion was error. It was, however, in
our view, harmess error. Fed. R Cim P. 52(a). The evidence
agai nst Appel | ant was so overwhel m ng and this particul ar statenent
was largely cunulative to other evidence of the sane crimna

activity that it did not affect the substantial rights of
appellant. United States v. Bernal, 814 F.2d 175, 184-85 (5th Cr

1987). This evidence does not place the jury's verdict in grave

doubt and, therefore, does not require reversal. United States v.

Moree, 897 F.2d 1329, 1333 (5th Gr. 1990).
AFFI RVED.



