IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8299
Conf er ence Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
ver sus
FRANCI SCO JAVI ER GARCI A- PESCADOR
Def endant - Appel | ant.
Appeal fromthe United States District Court
for the Western District of Texas
USDC No. EP-92-CA-111(H) (EP-89-CR-81)

(January 21, 1993)
Before GARWODOD, SMTH, and EMLIO M GARZA, Crcuit Judges.

PER CURI AM *

Gar ci a- Pescador contends that he received ineffective
assi stance of counsel because his attorney did not seek a
downward departure for his mninmal participation in the offense.
The record indicates that Garcia-Pescador's attorney did in fact
request a downward adjustnent at the sentencing hearing. Garcia-
Pescador's cl ai ns regardi ng counsel's ineffectiveness for failing
to nove for a dowmmward adjustnent are neritless.

Garci a- Pescador also alleges that the district court erred

for failing to inpose a sentence |less than the statutory m ni num

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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Rel i ef under § 2255 is reserved for transgressions of
constitutional rights and for a narrow range of injuries that
coul d not have been raised on direct appeal and would, if
condoned, result in a conplete mscarriage of justice. United

States v. Vaughn, 955 F.2d 367, 368 (5th Cr. 1992).

Nonconstitutional clains that could have been raised on direct
appeal, but were not, nmay not be asserted in a collateral
proceeding. I|d.

Garci a- Pescador's claimdoes not give rise to a
constitutional issue.”™ He did not appeal the nonconstitutiona
i ssue he now presents in this § 2255 notion; accordingly, the

district court's denial of the notion is AFFI RVED

" Insofar as @Garcia-Pescador, in his reply brief,
chal | enges the constitutionality of the ten-year mandatory
m ni mum sentence of 21 U . S.C. 8§ 841(b)(1)(A), we reject his claim
as neritless. This Court has previously held that the inposition
of a m ninum mandatory sentence does not establish a
constitutional violation. See U.S. v. Rojas-Mirtinez, 968 F.2d
415, 419-20 (5th Cr. 1992). (@Garcia-Pescador's mandatory m ni num
sentence of 120 nonths was wthin the applicable Guideline range
of 97-121 nonths. Further, Garcia-Pescador did not raise his
challenge to the constitutionality of 8 841(b)(1) (A bel ow.




