IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8284
(Summary Cal endar)

ARTELI A M SCOTT,
Pl ai ntiff-Appellant,

ver sus

CEORGE E. MOORE, Individually
and as an Enpl oyee of Killeen
Pol i ce Departnent, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Western District of Texas
(W 92- CA- 06)

(March 3, 1993)

Before KING DAVIS and WENER, G rcuit Judges.
PER CURI AM *
The Plaintiff-Appellant Artelia M Scott appeals from the

district court's summary judgnent dism ssing all clains contained

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



in her 42 U S C 8§ 1983 civil rights case inplicating a sexua
assault she allegedly suffered while in jail. Finding that the
def endants' notion for summary judgnent and the court's judgnent
based on that notion failed to address Scott's claim grounded in
the failure to staff the jail adequately, we vacate and remand the
judgnent to the extent it purported to dismss that claim and
affirmthe judgnent in all other respects.
I
FACTS AND PROCEEDI NGS

Scott filed a civil rights conpl ai nt agai nst George Moore, the
Killeen Police Departnent, and the Cty of Killeen, pursuant to
28 U.S.C. § 1983, alleging that while she was in the Killeen Police
Departnent holding facility she was sexual |y assaulted by More, a
jailer. She then anended her conplaint, dropping the Killeen
Police Departnent as a defendant, adding the Killeen Chief of
Police, Francis L. G aconpbzzi as a defendant, and adding a state
law tort claim More was dismssed fromthis action after being
di scharged in bankruptcy.

After conpletion of discovery, which included interrogatories
as well as Scott's deposition, the defendants filed a notion for
summary judgnent which failed to address Scott's allegation of
i nadequate jail staffing. Scott did not respond to the defendants
not i on.

The district court granted summary judgnent in favor of the
def endants and dism ssed the case. 1In doing so, it too failed to

address Scott's allegation of inadequate jail staffing.
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On appeal, Scott contends that the district court erroneously
granted summary judgnent in favor of the defendants on all clains.
She is m staken regarding her clains that the Cty and G aconozzi
permtted and tolerated a policy and practice of sexual assaults,
bot h by def endant Mbore and by ot her unnaned jail enpl oyees or city
officials, and she is mstaken as to her state lawtort claim She
is correct, however, as to her claimof inadequate jail staffing.
We therefore affirmthe district court's rulings as to all clains
except the inadequate staffing claim As to that one claim which
was not covered by defendants' summary judgnent notion or the
court's judgnent, we have no choi ce but to vacate that judgnent and

remand for further consideration.

A. St andard of Revi ew

[ This Court] applies the sane standards as those that
govern the district court's determnation. Summar y
judgnent nust be granted if the court determ nes that
"there is no genuine issue as to any material fact and
that the noving party is entitled to a judgnent as a
matter of law " To determ ne whether there are any
genui ne issues of material fact, the court nust first
consult the applicable substantive |awto ascertain what

factual issues are material. The court nmust then review
t he evidence bearing on those issues, viewng the facts
and inferences in the light nost favorable to the

nonnmovi ng party.

King v. Chide, 974 F.2d 653, 655-56 (5th G r. 1992) (citations

omtted).

B. Muni cipal Liability

Scott's 8 1983 clains primarily focus on nunicipal liability.
There are "two different issues when a 8§ 1983 claimis asserted
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against a nmunicipality: (1) whether plaintiff's harmwas caused by
a constitutional violation, and (2) if so, whether the city is

responsible for that violation." Collins v. Gty of Harker

Hei ghts, Tex., u. S , 112 S. C. 1061, 1066, 117

L. Ed.2d 261 (1992). Cenerally, the second issue is determ ned
first by assumng that the initial issue has been satisfied. See
id. at 1067.

“In a 8§ 1983 action, a nunicipality may not be held strictly
liable for the acts of its non-policy-making enployees under a

respondeat superior theory." Benavides v. County of W] son,

955 F.2d 968, 972 (5th Cir.), cert. denied, 113 S.Ct. 79 (1992).

A local governing body "may be |iabl e under § 1983, however, where
the alleged unconstitutional activity is inflicted pursuant to

official policy." Johnson v. ©More, 958 F.2d 92, 93 (5th Cr.

1992). "Oficial policy" is defined as:

1. A policy statenent, ordinance, regulation, or
decision that 1is officially adopted and
promul gated by the nunicipality's |awraking
officers or by an official to whom the
| awraker s have del egat ed pol i cy- maki ng
authority; or

2. A persistent, w despread practice of city
officials or enployees, which, although not
aut hori zed by officially adopt ed and
promul gated policy, is so comobn and well
settled as to constitute a customthat fairly
represents nunicipal policy.
ld. at 94. "A 8 1983 plaintiff nust plead specific facts with
sufficient particularity to neet all the elenents of recovery.
This heightened pleading requirenent applies to allegations of

muni ci pal customor policy." Frairev. Gty of Arlington, 957 F. 2d




1268, 1278 (5th Gr.) (footnotes omtted), cert. denied, 113 S. C

462 (1992).

Scott has alleged a policy of permtting sexual assaults on
individuals detained in the city jail. That allegation can be
separated into two distinct conponents, which are 1) know edge of
sexual assaults by Mwore and by other jail enployees, and 2)
failure adequately to staff the jail.

1. Know edge of M©More's and Oher Jail Enployees' Alleqged

Assaul ts.

Scott argues that the Gty and G aconozzi knew or shoul d have
known of prior assaults, both by Mbore and by other jail enpl oyees.
She contends that this activity anpbunted to a persistent,
W despread practice which was so common as to constitute a custom

representing nunicipal policy. See Johnson, 958 F.2d at 94. She

has failed to satisfy the hei ghtened pl eadi ng requi renent, however,
and has not responded to defendants' Motion for Summary Judgnent
with any factual assertions that woul d preclude its being granted.

See Fraire, 957 F.2d at 1278; see Ceckner v. Republican Van &

Storage Co., 556 F.2d. 766, 771 (5th Cr. 1977).

Def endants do not dispute that G aconpzzi was the officia
wth the authority to nake or approve official policy. There is no
record evidence, however, that G aconpbzzi or any other policy-
making official of the Cty was aware of any sexual assaults
commtted either by Moore or by other jail enployees.

In his affidavit attached as an exhibit to the defendants

nmotion for summary judgnment, G aconpzzi averred that he



first becane aware i n February, 1989, of the conplaint of
Artelia M Scott concerning her treatnent during the tine

she was being held in the city facility . . . follow ng
her arrest on Decenber 31, 1988. | immedi ately assigned
the conplaint tothe Internal Affairs Division. . . [and

then] to the Crimnal Investigation Division. At 3 p.m
on April 20, 1989, | net with [defendant] Mbore to advi se
him that he had been placed on admnistrative |eave
pendi ng the investigation. . . . Mdore [subsequently]
submtted his resignation . . .
Prior to receiving the conplalnt of Artelia Scott,

| had never been nade aware of any conpl ai nts concerni ng
treatnent of prisoners by jailers involving sexual
advances to or sexual assaults on prisoners. No
conplaints had been filed with the departnent prior to
that of Ms. Scott by anyone held in the city's facility
relating to sexual advances or assaults or the
preferential treatnment of prisoners in return for sexual
favors. No conplaints have been received since M.
Scott's . . . [and] no conplaints of this nature agai nst
any other jailer or officer other than George More have
ever been fil ed.

In her deposition, Scott testified that District Attorney Hughes
told her that there were five other conplaints of sexua
inpropriety |odged against WMbore. But she also testified that
Hughes did not state that any of the alleged incidents had been
reported to G aconpbzzi or any other city officials. When asked
whet her she had any knowl edge from any source that any person
i nvol ved in a supervisory or adm ni strative capacity inthe Kill een
Pol i ce Departnment knew about these alleged incidences, she stated
that "we're still looking off intoit."

Scott specifically stated that Hughes did not tell her that
any person had conpl ained to G aconpzzi or to anyone in the Cty of
Killeen Adm nistration concerning incidences of alleged sexual
assaults inthe city jail. She also stated that she and her | awer
were attenpting to locate individuals who had know edge that this
i nformati on had been conveyed to G aconobzzi or other city officials
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but that she did not know of anyone as of the date of her
deposi tion.

Di ane Van Hel den, the attorney representing the defendants,
averred in her affidavit, attached to the defendants' notion for
summary judgnment, that Scott never suppl enented the answers to the
interrogatories or otherw se advised Van Hel den that any of the
informati on containedin Scott's deposition or answers had changed.
Scott has failed to show that G aconpbzzi or any other city
officials knew of or tolerated any sexual assaults in the city
jail. Furthernore, the Killeen Police Departnent's witten policy
prohi bited the personal abuse of prisoners. She has failed to
raise a material fact issue in this regard.

2. Failure to Staff the Jail Adequately

In her anmended conplaint, Scott alleged that the Gty and
G aconozzi failed to provide proper and adequate staffing of the
city jail and that they knew or should have known that such
i nadequate and inproper staffing created an unsafe situation.
Def endants failed to address this matter in their notion for
summary judgnent; neither did the district court address it. As
the parties seeking summary judgnent, the defendants bore the
burden of denonstrating that there was no dispute as to any

material fact in the case. See | npossible Electronic Techni ques,

Inc. v. Wackenhut Protective Systens, Inc., 669 F.2d 1026, 1031

(5th Gr. 1982). They have not net their burden and therefore we
must vacate and remand that aspect of the district court's grant of

summary judgnent.



C. State Tort daim Def ecti ve Jail Design

Scott also alleges that the district court erred in dismssing
her state lawtort claim |In her anmended conplaint, Scott alleged
that the design and |ayout of the city jail were "such that there
exi st s no adequat e saf eguards and protection for plaintiff when she
was confined there." She further alleged that the defendants knew
that the design and |ayout rendered the jail unsafe. And she
all eged that the defendants failed to take any action to protect
individuals confined in the jail from the opportunity for

uncontrol |l ed abuse resulting fromits "structural defects," such as
lack of wvisibility or nonitoring caneras, and the existence of
encl osed cells.

In the district court, Scott's pleadings set forth a claimfor
prem ses defect under the Texas Tort Cains Act. See Tex. Cv.
Prac. Rem Code 88 101.001, et seq. A governnental wunit's
sovereign immunity is waived for clains of personal injury caused
by the condition of real property. Tex. Cv. Prac. Rem Code
§ 101.021(2). Yet clains based on the intentional torts of
gover nnent enpl oyees, including assaults, are exenpted fromthis
wai ver of sovereign imunity. 1d. at 8§ 101.057(2).

Defendants maintain that Scott's allegations arise fromthe
intentional tort commtted by Moore. Scott did not assert

negligence as the basis for her cause of action. Her attenpted

reliance on Gty of WAco v. Hester, 805 S.W2d 807 (Tex. C. App.

1990), is m spl aced.

Wil e Hester held that sovereign i munity was wai ved when an



inmate was raped by another inmate, it clearly predicated that
decision on the fact that the person who raped Hester was not a
gover nnment enpl oyee. Thus, the claim did not arise out of an
intentional tort but fromthe Cty's antecedent negligence: The
jailers had been warned prior to the assault that the rapist had
been intimdating Hester, yet they ignored the warning. Hester,
805 S.W2d at 813-14.

In the instant case a governnental enployee, not a third
party, was the actor who perpetrated the sexual assault. There is
absolutely no evidence to suggest that G aconpbzzi or any city
officials knew, prior to the assault, that Moore had a propensity
to be sexually violent.

On appeal, Scott recharacterizes her claimas one that "arose
out of the antecedent negligence of the Cty of Killeen's and
Enpl oyee's and not a prem ses defect." She also alleges that the
def endants negligently inplenented the policy regardi ng adequate
jail security. It appears that she is alleging both negligence
clains, as opposed to her claimfor prem ses defect, for the fist
time on appeal. If so, the clains are not properly before us
unless their preclusion would work a manifest mscarriage of

justice, a circunstance she has not alleged. See Del esdernier V.

Porterie, 666 F.2d 116, 124-25 (5th Cr.), cert. denied, 459 U S

839 (1982).
Assum ng, arqguendo, that Scott properly raised both negligence
clains in the district court, they still fail. Scott did not

respond to the defendants' notion for sunmary judgnent. She has



shown no defect in the jail, and thus, has shown no antecedent
negligence. She has also failed to nmake a show ng regardi ng the
negligent inplenentation of a jail security policy. Even if she
had, she has not shown a causal connection between that negligence
and the assault. Mbore, the only jailer on duty at the tine of the
al l eged assault, could have turned off or ignored the caneras.
Scott has not shown how any of the alleged defects or policy
i npl ementati on caused the assault. Her argunent fails.
1]
CONCLUSI ON

As the defendants failed to discharge their burden wth
respect to Scott's allegation of failure adequately to staff the
jail, and as the district court did not address that issue, we
vacate and remand solely as to that issue. |In all other respects,
the district court's judgnent is affirnmed.

AFFI RVED in part, VACATED and REMANDED in part.

10



