IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8279

Summary Cal endar

EDWARD J. PETRUS, MD.
Pl ai ntiff-Appellant,

ver sus

U. S. JUSTI CE DEPARTMENT, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
(A-89- CV-1056)

(February 28, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *

Dr. Edward J. Petrus filed suit in federal district court
against the United States Departnent of Justice and several
i ndi vi dual defendants seeking conpensati on under the Federal Tort
Clains Act and the United States Constitution for inadequate
medi cal treatnent he allegedly received while incarcerated. The
district court denied Petrus a jury trial and, serving as finder of

fact, entered judgnent for the defendants. Petrus asserts on

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



appeal that the district court violated his right to a jury trial
and, further, that the court erred in finding for the defendants.
W AFFI RM

| .

Edward J. Petrus filed his original conplaint on Decenber 4,
1989, alleging causes of action under the Fifth and Eighth
Anendnents, the Federal Tort Cains Act, 28 US.C. 8 8 2671, et
seq., and Bivens,?! arising fromallegations of insufficient nedical
treatnent provided by the Bureau of Prisons during his
i ncarceration. The district court dismssed Petrus's clains
arising under the FTCA as tine barred and for failure to state a
claim and dism ssed Petrus's clainms arising under Bivens for
failure to plead a specific factual basis.

On appeal, we affirnmed in part and reversed in part the
district court's judgnent and remanded the cause to the district
court for further proceedings. W held that a statute of
limtations of two years applied, which barred all of Petrus's
clains arising before Decenber 4, 1987. W affirnmed the di sm ssal
of Petrus's Fifth Anmendnent claimregarding a disciplinary action
t aken agai nst himand his clains of deprivation of property, use of
excessive force, and retaliatory transfer. These matters arose
prior to Decenber 4, 1987, and therefore were tine barred.

We concl uded, however, that sonme of Petrus's clainms involving

his nmedical treatnent arose after Decenber 4, 1987. W therefore

1Bivens Vv. Six Unknown Naned Agents of Federal Bureau of
Narcotics, 403 U. S. 388, 91 S.Ct. 1999, 29 L.Ed.2d 619 (1971).
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reversed the dism ssal of his clains under Bivens and the Eighth
Amendnent for deliberate indifference to serious nedi cal needs and
under the FTCA for nedical mal practice. W then remanded, hol di ng
the clainms in abeyance pending exhaustion of admnistrative
remedi es.

After Petrus exhausted his adm nistrative renedi es, he again
pursued his clains in federal district court. Petrus made an
untinely request for ajury trial, which the district court deni ed.
The court then entered an order dismssing all of Petrus's clains
ari sing before Decenber 4, 1987, including the clains against al
but one individual defendant, Dr. Mrandilla. The district court
further dism ssed the clai ns agai nst Mrandil |l a pursuant to Federal
Rule of Civil Procedure 4(j) because Petrus failed to provide
proper service. The only renmaini ng def endant was t he Departnent of
Justi ce.

The district court held a bench trial addressing Petrus's
clains. Although the court had dism ssed Petrus's clains arising
prior to Decenber 4, 1987, during trial the court entertained
evi dence dating back to 1985. The court dism ssed Petrus's clains
under the FTCA because it found no credible evidence of any injury
to Petrus stemming fromnegligence. It further found that, if the
i ndi vi dual defendants had remained in the suit, Petrus neverthel ess
had no claim against them because there was no violation of
Petrus's Eighth Arendnent rights and no negligence on the part of
the individual defendants in treating Petrus. As a result, the

district court entered a take nothing judgnent.



.

A
The district court was correct to find for the defendants on
Petrus's Eighth Amendnent clains as Petrus could not pursue them
agai nst the Departnent of Justice or the individual defendants.
The Departnent of Justice is a branch of the governnent of the
United States and, as such, is subject to suit only where the
governnent has given its express consent. The governnent has not
gi ven express permssion to individuals, |ike Petrus, who pursue

suits against it under Bivens. @Grciav. U S, 666 F.2d 960, 966

(5th Gr.), cert. denied, 459 U S. 832 (1982).

Petrus al so cannot pursue his Ei ghth Arendnent cl ai ns agai nst
t he i ndi vi dual defendants. Before Petrus filed suit on Decenber 4,
1989, the statute of l|imtations had run against all of the
i ndi vidual defendants except Dr. Mrandilla. Further, Petrus
failed to serve several of the individual defendants properly,

including Mrandilla.? As a result, the district court properly

2 Petrus argues that he served Mrandilla properly. Petrus
filed the return of service on the day of the order dism ssing
Mrandilla. The service cane over a year and a half after Petrus
named Mrandilla in his first anended conplaint, well past the
120-day tinme limt provided under Federal Rule Cvil Procedure
4(j). Before a district court will allow out of tinme service, a
litigant nmust make a show ng of good faith and establish sone
reasonabl e basis for nonconpliance within the tinme [imt.

Systens Signs Supplies v. U S. Dept. of Justice, 903 F.2d 1011
1013 (5th Gr. 1990). Pro se status does not excuse a litigant's
failure to effect proper service. 1d. 1013-14. As Petrus offers
no adequate explanation for his failure to serve Mrandilla
properly, the district court did not abuse its discretion in

di sm ssing the clai ns.




dism ssed Petrus's Eighth Amendnent clains against all of the
i ndi vi dual defendants.

Petrus argues, however, that the individual defendants
failure to provide him adequate nedical care constituted a
continuing tort. He asserts that the statute of limtations did
not run on any of the acts contributing to the continuing tort
until the tort abated. The last act of the continuing tort,
according to Petrus's theory, involved actions taken by Dr.
Mrandilla after Decenber 4, 1987. Petrus concludes that the
statute of limtations does not bar his clains against any of the
i ndi vi dual defendants.

We need not assess the accuracy of Petrus's understandi ng of
the continuing tort doctrine, for the doctrine does not apply. The
district court found that the inadequate nedical treatnent that
Petrus received, if any, did not give rise to a lasting injury.
Petrus had not as of the tinme of trial pursued the surgical
treatnment that he clainmed he continued to need. Further, he had
secured an offer of enploynent to work as an ophthal nol ogi st.
Finally, he had conpleted 50 hours of surgery on the eyes of
animal s, thereby acquiring his license to practice in Texas. From
these facts, and Petrus's unreliable testinony, the district court
reached the sound conclusion that Petrus's injuries no |onger
affected him

Where an individual suffers a series of discrete injuries,
rat her than an ongoi ng and persistent injury, the continuing tort

doctrine does not apply. WIson v. Zapata Of-Shore Co., 939 F. 2d




260, 269 (5th CGr. 1991). The evidence presented at trial

suggested, and the trial judge sitting as finder of fact concl uded,

that each incident of which Petrus conplained constituted a

distinct harm with no lasting effect. Petrus cannot use the

doctrine of continuing tort to evade the statute of |[imtations.
B

The statute of limtations bars Petrus from pursuing his
clai ns under the Federal Tort C ains Act except for incidents that
occurred after Decenber 4, 1987. The only such incidents involved
the all eged negligence on the part of Dr. Mrandilla in failing to
treat Petrus's nedical needs.

Throughout Petrus's time in prison, the Bureau of Prisons
provi ded hi mopportunities to receive nedical treatnent. At tines
he refused all of the treatnent the prison systemoffered. On at
| east one occasion he at first accepted a referral for treatnent
only to withdraw his acceptance in the hope that he woul d receive
permssion to visit a different facility that he preferred.

The district court found that the prison systemin general and
Dr. Mrandilla in particular were not negligent in the nedica
treatnent that they offered. Petrus sinply held standards for
medi cal care that were higher than the prison system could neet.

Petrus's only claim based on incidents occurring after
Decenber 4, 1987, involves a general failure to provide him
adequate nedical services. He offered no evidence of the
i nadequacy of the nedical care available during this period. W

agree that the efforts of the prison systemto satisfy Petrus's



medi cal needs subsequent to Decenber 4, 1987, did not anpbunt to
negl i gence.
C.
Finally, Petrus conplains that the district court violated his
Seventh Anendnent right to a jury trial. There is no right to a
jury trial on a claimunder the Federal Tort Clains Act. 28 U S. C

§ 2402; R chards v. US., 369 US 1, 13 n.28 (1962). As the

district court properly dismssed Petrus's clai munder the Eighth

Amendnent, the bench trial was appropriate.

AFFI RVED.



