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POLI TZ, Chief Judge:”’

Kaazi m Abul Umar, a.k.a. Wesley L. Pittman, proceeding pro se
and in forma pauperis, appeals dismssal of his civil rights suit
as frivolous. W affirmin part, vacate in part and remand for

further proceedings consistent wth this opinion.

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



Backgr ound

This 42 U.S.C. § 1983 action is one of at |east eight federal
lawsuits initiated by Umar during his incarceration at the Hughes
Unit of the Texas Departnent of Crimnal Justice between February
1990 and Decenber 1991.! After a Spears? hearing, the magistrate
judge in a careful and thorough report recomended di sm ssal under
28 U S C § 1915(d). The district court adopted the
recommendation and dismssed the suit. This appeal tinely

foll owed. 3

Anal ysi s
An in forma pauperis conplaint may be summarily dism ssed
under 28 U. S.C. 8 1915(d) if it "lacks an arguable basis either in
law or in fact,"* that is, if it is "based on an indisputably
neritless legal theory"® or alleges facts that "rise to the |evel

of the irrational or the wholly incredible."® W review section

IUmar was transferred to the Coffield Unit of TDCJ.
2Spears v. MCotter, 766 F.2d 179 (5th Cr. 1985).

SUmar al so noved for in forma pauperis status on appeal and
for a copy of the transcript of his Spears hearing at governnment
expense. The forner is granted; the latter is denied as noot.

‘Neitzke v. WIliams, 490 U.S. 319, 325, 109 S.Ct. 1827, 104
L. Ed. 2d 338 (1989).

°ld., 490 U. S. at 327.

Moore v. Mabus, 976 F.2d 268, 270 (5th Cr. 1992), quoting
Dent on v. Hernandez, u S , 112 s. C. 1728, 1733, 118

L. Ed. 2d 340, 350 (1992).



1915(d) dism ssals for abuse of discretion.’

1. Denial of access to the courts and retaliation.

Umar alleges that he was denied access to the courts by
def endants' refusal to provide adequate stationary supplies. He
admts, however, toreceiving 1,700 to 1, 800 sheets of paper, 70 to
80 sheets of carbon paper and 200 to 300 envel opes during his 22-
month stay at the Hughes Unit. Although denying receipt of the
substantially larger quantity of supplies reflected by prison
records, Umar does not dispute that he received nmany nore supplies
than those afforded by TDCJ's general gquidelines. Mor eover, he
admtted that supplies were w thhel d on occasi on because he refused
to sign for them Umar has pointed to only one instance in which
a "shortage" of supplies allegedly hanpered his ability to
prosecute any of his nunerous | awsuits: his appeal of a nagistrate
judge's order denying copies of certain state court docunents was
untinely. In that instance, however, the district court gave him
an opportunity to explain the delay.® The right of access to the
courts does not guarantee an infinite quantity of supplies on
demand. This conplaint manifestly is lacking in nerit.

Umar al so conpl ains that certain of the defendants confi scated
| egal papers consisting of an appellate brief to this court in a
habeas proceeding, together wth supporting docunents and

affidavits. Umar, however, did not state an injury, a necessary

Id.
8Cf. Mann v. Snith, 796 F.2d 79 (5th CGr. 1986).
3



el ement of a denial-of-access claim?® W accepted a carbon copy of
his brief. As to the other papers, if they were introduced in the
district court, copies could have been obtained fromthat court.
If they were not so filed, they would be inadm ssi ble on appeal.
Finally, Umar clains that certain defendants refused to nai
18 pieces of mil, resulting in the dismssal of his habeas
petition. At his Spears hearing, it becane apparent that the root
of Umr's conplaint was a rule that mail would not be sent out
W thout an inmate's signature. That rul e does not deny access to
the courts. Even if it results in delay when the inmate
tenporarily | eaves the unit, the rule nonetheless is valid because
it is reasonably related to legitimte penological interests in
accounting for wuse of postage and in nenorializing Iinnmate
aut horization to send |egal docunents.® Again, Umar fails to
assert a viable claim Hs clains for denial of access to the

courts were properly dism ssed.

2. Retaliation.

Umar contends that he was penalized in retaliation for his
filing of adm nistrative grievances and other | awsuits. He has not
al | eged, however, any facts indicating a causal connection between

the exercise of his legal rights and the asserted adverse actions.

°l d.
10See Hent horn v. Sw nson, 955 F.2d 351 (5th Cir.), cert.

denied, 112 S.C. 2974 (1992).



Ti me sequence, although ordinarily probative, ! does not avail him
He began filing grievances as soon as he arrived at the Hughes
unit. |In one instance Urar contends that Sergeant Roy d over filed
a false disciplinary charge against him in retaliation for a
grievance that Umar had filed against d over. Unrefuted prison
records show, however, that 3 over filed the disciplinary charge on
Decenber 7, 1990, four days before Umar filed his grievance.

We nust consider whether factually frivol ous pleadings could
be renedied by an anended conplaint before affirmng a section
1915(d) dismssal.' The nmmgistrate judge pressed Umar at the
Spears hearing to specify facts supporting a causal connection.
Umar was unable to do so. The district court properly dismssed

the claim

3. Disciplinary Hearing.

Umar all eges that he was deni ed procedural due process in the
di sci plinary pr oceedi ng adj udi cating Ser geant A over's
af orenenti oned charge. None of Umar's allegations even arguably
rises to the level of a due process violation except one: that
G over remained with the unit disciplinary captain while the
captain decided the case but Urar was required to withdraw. This

all egation suggests that Umar was not afforded an inpartial

Bshirley v. Chrysler First, Inc., 970 F.2d 39 (5th Cr.
1992) .

2Her nandez, supra; Mbore, supra.
5



deci si onmaker, a fundanental requisite of due process.?® The

district court erred in summrily dism ssing this claim

4. Cold food with trash

Qur precedents teach that Umar's conpl ai nt that he was served
cold food does not state a constitutional deprivation. He also
al | eges, however, that he was served food containing plastic, wood
and trash. Umar does not allege facts suggesting deliberate
i ndi fference, an essential requirenent for a conpl ai nt about prison
conditions.™ The magistrate judge, however, did not alert Umar to
this deficiency or give himan opportunity to renmedy it.*® This
aspect of the conplaint should not have been dism ssed under

section 1915(d).

5.  Shaving policy.
Umar's challenge to prison policy concerning issuance of
clipper shave passes for inmates with pseudofolliculitis barbae is

forecl osed by our decision in Thonpson v. Garner.?

135ee Wl ff v. MDonnell, 418 U.S. 539, 94 S.Ct. 2963, 41
L. Ed. 2d 935 (1974).

1Scrivner v. M ssissippi Dept. of Corrections, No. 91-7204
(5th Gr. Cct. 9, 1992) (unpublished); Sparks v. Mirphy, No. 92-
4125 (5th Gr. Apr. 22, 1992) (unpublished).

W1l son v. Seiter, uU. S. , 111 S. . 2321, 115 L. Ed.
2d 271 (1991).

18See Mbore, supra.
"No. 91-8019 (5th Cr. My 25, 1992) (unpublished).
6



6. Attacks by other innmates.

Umar conplains of two incidents in which prison officials did
not protect himfromattacks by other inmates. The first incident
does not rise to the level of a constitutional violation because,
as Umar admtted, he suffered no injury.!® The second incident --
an assault on August 26, 1991 in which inmate Carl Moraza all egedly
threwhot liquidin Urar's face -- should not have been di sm ssed
as frivolous. Umar clains to have suffered prol onged i npai rnent of
his vision. He sufficiently alleged deliberate indifference onthe
part of prison officials in his Spears hearing testinony to the
effect that two ranking officials stated they would not nove him

regardl ess of Mirraza's threats.?®

7. Medical care.

Umar conpl ains of denial of nedical care in that he was not
seen by an ophthal nologist for the vision inpairnent that he
allegedly suffered after Mraza's assault. Urmar stated at his
Spears hearing that he repeatedly requested such care and prison
records reflect that he asked to see an eye doctor on Septenber 22,
1991 and again on Cctober 31. Nonetheless, as of January 8, 1992,
the date of his Spears hearing, his request had not been honored.
Further evidentiary devel opnent m ght show that Umar cannot prove
either a serious injury or aninus nore culpable than nere

negligence on the part of prison officials. This claim however,

8Jackson v. Cul bertson, 984 F.2d 699 (5th Cir. 1993).
19Cf . Johnston v. Lucas, 786 F.2d 1254 (5th Cir. 1986).
7



shoul d not have been dism ssed as frivol ous.

8. Supervisory liability.

Umar seeks to hold several ranking officials l|iable for
dereliction of their supervisory responsibilities. Supervi sory
officials, however, cannot be held vicariously liable for the acts
of their subordinates. Unless the official affirmatively
participated in the acts causing the constitutional deprivation, he
or she can be held |iable only for inplenenting "unconstitutional
policies that causally result in the plaintiff's injury."2 Umar
has not identified any such policies causally connected to his non-
frivolous clains. The district court properly dismssed the clains

asserting failure to supervise or correct.

9. Sanctions.

The district court sanctioned Umar under Rule 11 of the
Federal Rules of Cvil Procedure for filing a conplaint that was
not well grounded in fact or warranted by law. W agree that Umar
has abused the system W agree that certain of Umar's clains
"seem to be chronicles of every event that has displeased [him

during his incarceration," asserted without regard to whether they
rise to the level of constitutional deprivations. Urar was
sanctioned in the amount of $100 and prohibited from filing any

nmore lawsuits in the Western District of Texas until the $100 has

Mouille v. City of Live Cak, Texas, 977 F.2d 924, 929 (5th
Cr. 1992), pet. for cert. filed, 61 U S L. W 3732 (Apr. 12,
1993) (No. 92-1633).




been paid. That ban is to include the reconsideration of this
conpl ai nt on renmand.

AFFI RMED i n part, VACATED i n part and REMANDED f or proceedi ngs
consistent with this opinion if and when the sanction anobunt is

pai d.



