UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

Nos. 92-8249 & 92-8250
Summary Cal endar

SYNNACHI A Mc QUEEN,
Pl ai ntiff-Appellant,

ver sus
RAUL MATA, Captain, et al.,
Def endant s- Appel | ees.
and
SYNNACHI A Mc QUEEN,
Pl ai ntiff-Appellant,
vVer sus
DAVID TURNER, COIIl Oficer, ET AL.,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
(W91 CV 320 & @91 CA 315)

(Decenber 18, 1992)
Bef ore GARWOOD, JONES, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



Before us are consolidated appeals from the district
court's orders dismssing McQueen's civil rights cases for failure
to conmply with a filing fee order and, in Case No. 92-8249,
revoki ng McQueen's | FP status on appeal. W hold that the district
court inproperly refused to permt MQueen to appeal in forma
pauperis, and, on the nerits, the court should not have di sm ssed
t hese cases for failure to pay the $20 filing fee ordered by the
magi strate. We vacate and remand these cases to the district
court.

The district court apparently believed that the
magi strate judge denied MQueen leave to proceed IFP in the
district court when the nagi strate judge ordered himto pay parti al
filing fees. This was a m sconception. The nmagi strate judge
inmplicitly granted | eave to proceed IFP when it inposed the $20
filing fees. See Gissomyv. Scott, 934 F.2d 656, 657 (5th Gr.

1991). A pauper whose | FP status has not been decertified need not
nmove again for |eave to appeal |FP on appeal. FRAP 24(a). The
district court may, however, deny a litigant's notion to proceed
| FP on appeal if it certifies that the litigant is not proceeding
in good faith. 1d. Here, the court nmade no such certification,
and the court erred in apparently denying McQueen perm ssion to
appeal | FP under the m sconception that he had not been granted | FP
status by the magistrate judge. Because it further appears both
that MQueen has adequately denonstrated his financial need to
appeal | FP and has rai sed an arguable point for appellate review,

i.e., whether the district court should have di sm ssed his case,



this court therefore grants his notion for |eave to appeal IFP in
Case. No. 92-8249.

On the nerits of both cases, the district court acted too
hastily in granting a di sm ssal -- effectively wth
prejudice -- for failure to prosecute. Fed. R Cv. P. 41(b).
Ordinarily, |esser sanctions such as a conditional dismssal or
dismssal wthout prejudice are to be preferred unless the

plaintiff has behaved contumaciously. Callip v. Harris County

Child Welfare Dept., 757 F.2d 1513, 1521 (5th Cr. 1985). When
McQueen filed his cases and sought |FP status, he alleged that he
had $21.75 in his prison trust-fund account. The prison
authorities essentially verified his information. |f MQueen did
not have even the $40 that the magistrate judge ordered himto pay
as filing fees in both cases, the magistrate judge |ikely abused
his discretion by ordering paynent of those fees. Smth v.
Martinez, 706 F.2d 572, 573 (5th Cr. 1983). On remand, the
magi strate judge should request that MQueen submit a new |IFP
affidavit and the court shoul d reconsi der the anmount of filing fees
that are appropriate.

The judgnents of dism ssal in these cases are VACATED and

the cases REMANDED for further proceedings.



