IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8241
(Summary Cal endar)

GREGORY HOUSE
Pl ai ntiff-Appellant,

ver sus

DR. CATHY A. HURLEY,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Western District of Texas

(W 91- CA- 90)

(January 11, 1993)

Before KING DAVIS and WENER, G rcuit Judges.
PER CURI AM *

In this prisoner's civil rights case under 42 U . S.C. § 1983,
Plaintiff-Appellant G egory House appeals the district court's
di sm ssal of his claimpursuant to Federal Rule of Cvil Procedure

12(b)(6) for failure to state a claim upon which relief may be

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



granted. Finding that the dism ssal was proper as to House's cl aim
agai nst Defendant-Appellee Dr. Cathy A Hurley for deliberate
indifference <constituting inadequate nedical attention and
treatnent, we affirm that part of the district court's order of
di sm ssal. [Inasnuch as House's conpl aint contained all egati ons of
his being forced by unidentified persons, who were not nade
def endants by House, to performphysical |abor in violation of his
medi cal work restrictions, we vacate the order of dism ssal in part
and remand to permt anmendnent of House's petition to nane proper
parties defendant to those clains related to work related
vi ol ati ons.
I
FACTS AND PROCEEDI NGS

House filed this prisoner's 8 1983 action pro se only agai nst
Dr. Cathy A Hurley, the senior doctor at the A D. Hughes Unit of
the Texas Departnent of Crimnal Justice (TDCQJ), alleging
i nadequat e nedi cal attention and treatnent for a | ower back injury
whi ch he sustained prior to incarceration. House all eged that
1) Dr. Hurley did not request his nedical records regarding this
injury fromthe hospital where he had been treated, and 2) when he
asked Dr. Hurley to send him to an outside hospital for an
exam nation of his back, she stated that black people do not have
back probl ens.

The nmagistrate judge conducted a Spears! hearing and

recommended that House's conplaint be dismssed pursuant to

. Spears v. MCotter, 766 F.2d 179 (5th Cr. 1985).
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Fed. R Cv.P. 12(b)(6) because the allegations of the conpl aint and
the testinony and nedical records presented at the Spears hearing
did not establish a claimof deliberate indifference. The district
court adopted the magi strate judge's report and di sm ssed the suit.
Nei t her the order nor the judgnent indicates whether the di sm ssal
was with or without prejudice.

The Spears hearing reveal ed t hat House's back had been i njured
in January of 1985 in an autonobil e accident. He was convicted and
sent to TDCJ, Eastham Unit, in Decenber of 1985. He did not
conplain of back problens at Eastham Unit because his work
assignnment there did not cause him pain. He was transferred to
Darrington Unit where he began to conpl ain about his back problem
when he was required to do field work. Hi's back was treated with
heat packs at Darrington. He was then transferred to Coffield Unit
where his work assignnment remained the sane. He did not receive
any treatnent at Coffield.

House was next assigned to the Hughes Unit when it opened in
January of 1990. Dr. Hurley first saw House in January of 1991 for
conpl aints of back pain. Prior to that tine House had al ways been
classified as being in perfect health. House told Dr. Hurl ey that
he had been in a notor vehicle accident in 1984 and that he was
having a hard tinme working in the fields. Dr. Hurley exam ned him
ordered x-rays of his |unbar spine, sent himto physical therapy,
and sent him for two consultations to the Galveston Othopedic
Cinic. They diagnosed chronic |ow back pain and prescribed

Motrin, exercise, and a |ow bunk. TDCJ changed his nedical



classification to proscribe lifting nore than 50 pounds and
assigned himto a | ow bunk.

House testified that he was required to cut grass and tree
branches and pi ck up rocks over 50 pounds. WArden Dretke testified
t hat House's work assignnent did not require himto lift over 50
pounds, and that House should tell his crew supervisor that he was
not supposed to lift nore than that. House al so conpl ai ned of
bei ng disciplined for not cutting a reasonabl e anount of grass, his
expl anation for his under-productivity being that he coul d not keep
up the sane pace as the other inmates.

House stated that he did not feel that Dr. Hurley was taking
his conplaints of back pain seriously because she did not attenpt
to get his nedical records fromthe tinme imedi ately foll ow ng the
autonobil e accident. Dr. Hurley testified that those records were
not necessary to her treatnent; that she assuned that House was
telling the truth about his accident and injury; and that she based
her treatnment on the opinions of the orthopedists who had seen
House on two recent occasions.
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ANALYSI S
House continues to conplain on appeal that Dr. Hurley did not make
sufficient attenpts to obtain his nedical records relating to the
accident. He also conplains that his back injury was aggravated
due to excessive work and failure of nedical officials to conduct
a proper evaluation of the problem

In reviewing a dismssal for failure to state a clai m under



Fed. R Cv.P. 12(b)(6), we accept all well pleaded facts as true and
view themin the light nost favorable to the plaintiff. Cooper v.
Sheriff, Lubbock County, Texas, 929 F.2d 1078, 1082 (5th Gr.

1991). We may not affirmthe dism ssal unless "it appears " beyond
doubt that the plaintiff can prove no set of facts in support of

his claimwhich would entitled himto relief."" Haines v. Kerner,

404 U. S. 519, 520-21, 92 S.Ct. 594, 30 L.Ed.2d 652 (1972) (other
citations omtted).

To state a claimfor relief under 42 U. S.C. § 1983 for deni al
of medical care, a prisoner nust showthat care was deni ed and t hat
this denial constituted deliberate indifference to his serious

medi cal needs. Estelle v. Ganble, 429 U S. 97, 104-05, 97 S. C

285, 50 L.Ed.2d 251 (1976); Varnado v. Lynaugh, 920 F.2d 320, 321

(5th Gr. 1991). A conpl aint that mnedical personnel have been
negligent in diagnosing or unsuccessful in treating a nedical
condition is not sufficient to show deliberate indifference.
Estelle, 429 U. S. at 106; Varnado, 920 F.2d at 321.

Here, the district court was correct in concluding that
House's al |l egations did not denonstrate deliberate indifference to
his nmedi cal needs by Dr. Hurley. House acknow edged at the Spears
hearing that Dr. Hurley exam ned him ordered x-rays and sent him
to John Sealy Hospital three tines. She prescribed pain
medi cation, and his work classification was changed to |ight duty
wth no lifting over 50 pounds. The fact that Dr. Hurley did not
request his previous nedical records does not show deliberate

indifference; neither does the fact that his back pain has



conti nued denonstrate a constitutional violation. See Mayweat her

v. Foti, 958 F.2d 91 (5th Gr. 1992).

The district court correctly dism ssed House's cl ai ns agai nst
Dr. Hurley. A dismssal for failure to state a claim under
Rule 12(b)(6) is considered a judgnent on the nerits. Therefore,
al t hough the judgnent did not state whether dism ssal was with or
W thout prejudice, it is deened to be with prejudice as a matter of

| aw. See Federated Departnent Stores, Inc. v. Mitie, 452 U S

394, 399 n. 3, 101 S. . 2424, 69 L.Ed.2d 103 (1981). W affirmthe
dism ssal with prejudice of House's conplaints against Dr. Hurley.
House' s conpl ai nt al so cont ai ned al | egati ons of being required
tolift over 50 pounds in violation of his work restrictions and to
cut grass at a faster pace than he was physically able to do, al
of which aggravated his back pain. Facially, those allegations do
state a claim of deliberate indifference by those persons who
requi red House to work in violation of his nmedical restrictions.

See Jackson v. Cain, 864 F.2d 1235, 1244-47 (5th Cr. 1989).

Unfortunately, the district <court did not address these
allegations. Dr. Hurley was the only naned defendant and she was
not the appropriate defendant for those work related clainms. W
have no choice, therefore, but to vacate the judgnment of dism ssal
in part and remand this case so that House may anmend his petition
to nane the proper defendants to his work related clains. See Neal

v. State of Georgia, 469 F.2d 446, 448 (5th Cr. 1972). So

or der ed.

AFFI RVED in part and VACATED and REMANDED in part.



