IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8232

Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
RAFAEL DELGADO- MORALES,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(EP-90-CR-281(H))

(Decenber 30, 1993)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *
Raf ael Del gado- Mor al es (Del gado- Moral es) was convicted for
conspiring to inport nore than fifty kilograns of marijuana in
violation of 21 U S.C. 88 952, 960, and 963, and for conspiring

to possess with intent to distribute nore than fifty kil ograns of

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



marijuana in violation of 21 U S. C. 88 841 and 846. Del gado-
Moral es appeals. W affirm
|. FACTS AND PROCEDURAL HI STORY

On Novenber 4, 1989, Susan Smth (Smth) attenpted to enter
the United States at the Ysleta Port of Entry at El Paso, Texas.
Because it appeared that body work had been done to the
Vol kswagen van she was driving, she was referred to a secondary
i nspection station. At the secondary station, inspectors told
Smth that they had a report of a stolen van and asked her to
step into the headhouse while they verified her paperworKk.
During an inspection of the vehicle, the inspectors noticed that
there were spot welds on the overhead liner. The inspectors
opened the overhead |liner and di scovered that there was sone
packaging in it. They opened one of the packages and found a
green | eafy substance which tested positive for marijuana. The
i nspectors found a total of forty-nine packages of marijuana in
the overhead liner, weighing 175.5 pounds.

Smth initially told inspectors that an individual naned
"Jesse" had recruited her to take the marijuana over the bridge.
Custons officials later contacted Smth and asked her to
cooperate with themin their investigation of the incident.
Smth agreed to cooperate, and she told the custons officials
that it was Del gado- Moral es who had recruited her to drive the
van. In return for her cooperation, all charges against Smth
wer e dropped.

Susan Smth's testinobny




At Del gado- Moral es' trial, Smth testified that she
originally net Del gado-Mrales in California in Decenber of 1988
and that they had dated for a few nonths. Because Smth needed
sone noney for Christmas, Del gado- Moral es gave her two one-pound
packages of marijuana to sell. Smth paid Del gado- Moral es for
one of the packages, but before she could pay himfor the second
package, Del gado-Mrales left for Mexico for a few nonths. Wen
Del gado- Moral es returned to California, Smth told himthat she
no | onger had the noney for the second package of nmarijuana.

Del gado- Moral es told her not to worry about it; she would just
owe hima favor. At about this tine, Smth di scovered that
Del gado- Moral es was nmarried, and she stopped seeing him

About seven nonths |ater, Del gado-Mrales called Smth and
told her that he needed a favor and that she owed hi m one.

Del gado- Morales told Smth to get on a Sout hwest Airlines flight
for El Paso, Texas, and he would pick her up when she arrived in
El Paso. He also told her that he would rei nburse her for the
cost of the flight. Delgado-Mrales would not, however, tel
Smith over the phone why he wanted her to fly to El Paso.!?

Smth flewto EIl Paso and was net at the airport by Del gado-
Morales. They took a cab fromthe airport to the bridge at the
border of Mexico and wal ked across the bridge. After crossing

the bridge, they took another taxi and went to a restaurant to

! The governnent introduced into evidence a piece of paper
which Smth identified as her notes that she had witten down
during her conversation wth Del gado- Moral es. The paper was
found in her purse at the tinme she was arrested.
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eat lunch. During lunch, Del gado-Mrales informed Smth that he
had a van that he wanted her to drive across the border.

After lunch, Smth and Del gado-Mrales went to a notel to
nmeet Del gado- Moral es' friend, Guadal upe. Before Guadal upe
arrived, Delgado-Mrales told Smth that if Guadal upe asked her
how nmuch it would cost for her to take the van over the border,
she should say fifty dollars a pound. (Cuadal upe arrived a short
while later.

After Guadal upe and Del gado- Moral es tal ked at the notel, the
three of themtook a cab to a small town in Mexico. At the town,
they were net by three nen driving the Vol kswagen van. The three
men |left, and Smth, Guadal upe, and Del gado- Moral es took the van
to a gas station. At the gas station, Del gado-Mrales touched
the roof of the van and asked, "How does it |ook? Pretty good?"
Del gado- Moral es then told Smith to get inline to cross the
border. Delgado-Mrales told her that if the inspection
officials asked her who owned the van she was driving, she should
say it was hers and show themthe paperwork in the gl ove
conpartnent. He also instructed her that she should tell the
i nspectors she had been in Mexico for a few days. Wile Smth
was waiting in |ine, Delgado-Mrales and Guadal upe got out of the
van and told her that they would neet her across the border near
sone phones or at a K-mart down the highway.

After the custons officials arrested Smth, Del gado-Moral es
sent an attorney to visit her in jail. She was released on bond,

part of which was provi ded by Del gado-Mrales, and returned to



California. Upon her arrival in California, Delgado-Mrales went
to Smth's house and asked her what she had told the police.
Smth told himthat she had not given the inspectors his nane.
Del gado- Moral es said that if she went to jail, he would help take
care of her son

After Smth agreed to cooperate with the custons officials,
she nmade several attenpts to try to incul pate Del gado-Mrales in
the marijuana smuggling. She initially attenpted to set up
anot her marijuana transaction wth Del gado-Mrales, to no avail.
Smth then attenpted to get Del gado-Mrales to admt his
i nvol venent in the Novenber 4, attenpted marijuana snuggling.
Smth nmet Del gado-Mirales in a restaurant and taped their
conversation. |In the taped conversation, Del gado-Mrales states
that since Smth was caught he had touched nothi ng because he was
paranoid and that his prints were all over the van and that he
was sure that the agents would catch him The tape was pl ayed
for the jury. Smth testified that although it was tough to get
Del gado-Morales to talk in the restaurant, he rel axed when they
went outside after he ran his hands up and down her back as if
searching for a wwre. Smth also taped a phone conversation she
had with Del gado-Mrrales. 1In this taped conversation, which was
al so played for the jury, Smth attenpted to obtain Del gado-
Moral es' help in paying for her attorney. During the
conversation, Del gado- Moral es acknowl edged that he had call ed her

and gotten her into this trouble.



James Aston's testinobny

Janes Aston (Aston), Smth's live-in boyfriend, testified
t hat he knew Del gado- Moral es and that Del gado- Moral es had cal |l ed
Smth on Novenber 3. He also testified that Del gado-Mral es
call ed himon Novenber 4 to verify which flight Smth was on and
when she would arrive in El Paso. After Smth was arrested,
Aston cal |l ed Del gado-Morales to get sone noney and a | awer for
her. He further testified that he did not tell Del gado-Mbrales
why Smith was in jail because Del gado- Moral es al ready seened to
know. Del gado- Moral es then gave Aston $1,000 for Smith's bond.

Del gado- Mor al es' testi nbny

Del gado- Moral es testified that he is a |ivestock trader and
horse trainer and that he conducts business on his ranch in
Corona, California. He testified that Smth had introduced him
to a man she called Jesse but who introduced hinself as Chuy. He
further testified that he knew a man nanmed Guadal upe, and he had
seen Chuy and CGuadal upe at several rodeo practices. Del gado-
Morales further testified that Guadal upe and Chuy had been at his
ranch several tines to | ook at horses, and, in the sumrer of
1989, @uadal upe had bought a colt from him

About a nonth after Guadal upe bought the colt, Guadal upe
tol d Del gado- Moral es that he was interested in buying two brood
mares. Del gado- Moral es told Guadal upe that he had sonme cheap
brood mares at a ranch in Juarez, Mexico. |In the |ast week of
Cct ober, CGuadal upe cal | ed Del gado- Moral es and told himthat he

was going to be in Juarez in the first week of Novenber and asked



himif he could show himthe mares at that tinme. CGuadal upe and
Del gado- Moral es net in El Paso on Novenber 3, took a taxi across
the border, and net Chuy at a notel in Mexico. CGuadal upe and
Del gado- Moral es them borrowed Chuy's van to drive out to the
ranch to see the mares. (Quadal upe bought two mares, and they
returned to the notel.

While they were sitting around drinking and tal king, Chuy
suggested that they call Smth and ask her to conme to Mexico and
party with them Chuy invited Smth and told her how to arrange
for her flight. Wen Del gado-Mral es and Guadal upe returned from
pi cking up the horses, they saw Smth at the notel w th Chuy.
They all went to a restaurant to eat, and at the restaurant
Guadal upe and Chuy proposed a business proposition to him in
whi ch he woul d drive marijuana across the border. He refused.
However, because Smth needed the noney, she agreed. Del gado-
Morales testified that he left the others to go check on sone
things in the valley. Upon his return the next norning, Smth
and Chuy had already left. He and Guadal upe then returned to
Cal i forni a.

Del gado- Moral es stated that when he got back to California,
Aston called himand told himthat Smth had been arrested for
trying to inport marijuana into the United States. Aston asked
Del gado- Morales to help Smth, which he did out of friendship and
synpathy. He called several attorneys, agreed to pay for a

| awyer, and | oaned her sone noney to pay for her bond.



During cross-exam nati on of Del gado- Moral es, the prosecutor
asked Del gado- Moral es questi ons concerning the financial
affidavit that he had filled out in order to receive appointed
counsel. The prosecutor asked Del gado- Moral es why he had not
listed his livestock on the affidavit as assets. The prosecutor
further pointed out to Del gado-Mrales that failure to list the
assets constituted fal se swearing. The prosecutor then asked
Del gado- Moral es why he had not told this story to anyone el se
before. The prosecutor's cross-exam nation of Del gado- Moral es
concerning the financial affidavit is the only point of error
t hat Del gado- Moral es brings up on this appeal.

Course of Proceedi ngs

On July 18, 1990, Del gado-Mrales was indicted for
conspiracy to inport nore than 50 kil ograns of marijuana and for
conspiracy to possess with intent to distribute nore than 50
kil ograns of marijuana. He was arrested on July 24, 1990, and on
July 25, 1990, he was released on bond. He failed to appear for
trial on March 4, 1991, and the court ordered that his bond be
revoked and issued an arrest warrant.

Del gado- Moral es was arrested on Septenber 15, 1991, and he
was tried on February 11-12, 1992. The jury found himguilty on
both counts of the indictnent, and he was sentenced to two
concurrent terns of inprisonnment of sixty-three nonths foll owed
by five years of supervised rel ease.

I11. DI SCUSSI ON



On appeal, Del gado- Moral es argues that the prosecutor's
cross-exam nation of himconcerning the financial affidavit was
i nproper inpeachnent because the prosecutor attenpted to inpeach
hi mon the basis of his invocation of the right to remain silent.

Del gado- Moral es conplains of the foll ow ng questions:

A It's a financial affidavit.

Q And is that your signature?

A Yes, sir.

Q It says warning on this, "I certify thatsQ" or above
your signature it says, "l certify the above to be correct.™

And below that it says, "A false or dishonest answer to a
question in this affidavit may be punishable by a fine or
i npri sonment or both."

Now, this affidavit calls for you to list all of your
assets both real and personal, doesn't it, sir?

A Yes, sir.

Q And it was executed for you in order to see if you could
qualify for a court-appointed attorney. |s that correct?

A Yes.

Q Now, you don't list anything about any |ivestock whet her
here or in Mexico on that, do you, sir?

A. No, | don't.

Q But you told ne a mnute ago to response to nmy questions
about your having livestock in Mexico on a continual basis
that you have and still do to today, is that right?

A Yes, sir.

Q So you had sone stock or inventory in your business that
was worth close to $15,000, correct?

A Yes.
Q And in fact, this story that you're telling nme about
horses in Mexico and horses are going to sell, brood mares,

that's the first time you've ever told that, that any
Governnent person is going to hear that, isn't that correct,
sir?

A Yes, sir.

Q You never cane forward before and said to anybody this
story, is that correct, sir?

MR. ABRAHAM  Your Honor, | object to that question.
don't know what you nean by cone forward. He didn't have
any obligation to say nothing to nobody. What are you
t al ki ng about ?

Q (By M. Geenberg:) I'msaying to you on any statenent
that you made in an application for financial aid or
anything at the court.



THE COURT: Have there been any other financial
affidavits besides this one, M. G eenberg?

MR. GREENBERG Not that | know of, but | want to nake
sure there aren't.

THE COURT: Do you know of any ot hers?

THE WTNESS: No, | don't.

THE COURT: Al right. The next question.

MR. GREENBERG  Pass the w tness

MR. ABRAHAM  Your Honor, if it please the Court,
object to the question that he asked of this w tness and
nove for a mstrial.

THE COURT: Wi ch one?

MR. ABRAHAM The question that | objected to the first
ti me whenever he's asking if he cane forward.

THE COURT: | think I set himstraight on that rea
lainly. Maybe the jury understood what | was sayi ng.
hi nk they probably did.

MR. ABRAHAM Yes. Thank you. Thank you, Judge.

THE COURT: That was an inproper question, and |']|
sustain your objection to it.

MR. ABRAHAM  Thank you.

THE COURT: |I'Ill instruct the jury to disregard that.
Everybody in this room knows that sonebody accused of a
crinme doesn't have to say anything to anybody unl ess he
wants to. So it's not proper to ask himwhy he didn't. Go
ahead.

p
t

In Doyle v. Chio, 426 U. S. 610, 619 (1976), the Suprene

Court established that questioning a defendant for purposes of

i npeachnent about the defendant's silence after he had been
arrested and received Mranda warnings violated the Due Process
Cl ause of the Fourteenth Amendnent. "A prosecutor's or witness's
remar ks constitute comrent on a defendant's silence if the

mani fest intent was to comment on the defendant's silence, or if
the character of the remark was such that the jury would

naturally and necessarily so construe the remark." United States

v. Carter, 953 F.2d 1449, 1464 (5th Gr.) (citing United States

v. Shaw, 701 F.2d 367, 381 (5th Cr. 1983), cert. denied, 465

U S. 1067 (1984)), cert. denied, 112 S. Ct. 2980 (1992). The

intent and character of the remarks are determ ned by review ng
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the context in which they occur. United States v. Laury, 985

F.2d 1293, 1303 (5th Cr. 1993) (quoting United States v. Shaw,

701 F.2d 367, 381 (5th Cr. 1983), cert. denied, 465 U S. 1067

(1984)).

In this case, the prosecutor's questions occurred during the
prosecution's attenpt to i npeach Del gado- Moral es concerning the
financial affidavit. Even if the prosecutor's "manifest intent"
was not to comment on the defendant's silence, we believe that
the prosecutor's comment that "this story that you're telling ne
about horses in Mexico and horses are going to sell, brood nares,
that's the first time you' ve ever told that, that any Governnent

person is going to hear that, isn't that correct, sir," would
"naturally and necessarily" be construed by a jury as referring
t o Del gado- Moral es' post-arrest and post-Mranda warni ngs
silence. The clear inplication of the remark is that Del gado-
Morales' alibi is a recent fabrication. See Laury, 985 F.2d at
1304 (holding that a Doyle violation occurs when the prosecution
coments on the defendant's failure to give an alibi prior to
trial but subsequent to the tinme of arrest). |Indeed, the judge
hi msel f construed the remarks as an i nproper reference to

Del gado- Moral es' post-arrest and post-M randa warni ngs sil ence.

We nust now consi der whether the Doyle violation is harm ess

error under the standards set forth in Chapman v. United States,

547 F.2d 1240, 1249-50 (5th Cr.), cert. denied, 431 U S. 908
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(1977).2 In Chapman, we described three general types of Doyle
vi ol ati ons:

When the prosecution uses defendant's post-arrest silence to
i npeach an excul patory story offered by defendant at trial
and the prosecution directly links the inplausibility of the
excul patory story to the defendant's ostensibly inconsistent
act of remaining silent, reversible error results even if
the story is transparently frivol ous.

When the prosecutor does not directly tie the fact of
defendant's silence to his excul patory story, i.e., when the
prosecutor elicits that fact on direct exam nation and
refrains fromcomenting on it or adverting to it again, and
the jury is never told that such silence can be used for

2 The governnent has urged this court that United States v.
Laury and United States v. Carter mandate that we apply the
pl ai n-error standard in resolving the issue before us. In
Carter, the court determ ned that three considerations conpelled
the court to apply the plain-error rule in the context of a Doyle
violation. The three considerations were: (1) the Doyle
violation was not a classic Doyle violation, in that the
prosecutor's comments were not directed at the defendant's
silence imedi ately following his arrest and the reading of the
Mranda warnings to him (2) the story being i npeached in the
case was essentially peripheral to the defendant's defense, and
(3) the defendant objected to the prosecutor's question and
received all the relief that he requested. Carter, 953 F.2d at
1465. Two of the three considerations involved in Carter are not
present in this case. First, the defendant's story was not
"essentially peripheral” to his case. Second, the defendant did
not receive all the relief that he requested. Unlike Carter, the
defendant in this case also asked for a mstrial, which was not
granted. Therefore, Carter does not conpel us to apply the
pl ai n-error standard.

In United States v. Laury, this court, in a footnote, opined
that non-classic Doyle violations are reviewed for plain-error.
985 F.2d at 1304 n.11 (5th Gr. 1993). The court purported to
rely on Carter for its assertion. However, the court did not
mention the other considerations that Carter utilized in making
its determnation that the plain-error standard applied to the
case before it. Furthernore, while the court in Laury applied
the plain-error standard to the case before it, the defendant in
that case had not objected to the prosecutor's comments, which by
itself would conpel the application of the plain-error standard.
Id. at 1304. Because we conclude that the error in this case was
harm ess beyond a reasonabl e doubt, we need not deci de whet her
Laury actually extends Carter to cases involving only the
consi deration of a non-classic Doyle violation.
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i npeachnment purposes, reversible error results if the
excul patory story is not totally inplausible or the indicia
of guilt not overwhel m ng.

When there is but a single reference at trial to the
fact of defendant's silence, the reference is neither
repeated nor |inked with defendant's excul patory story, and
the excul patory story is transparently frivol ous and
evidence of guilt is otherwi se overwhel mng, the reference
to defendant's silence constitutes harml ess error.

547 F.2d at 1249-50 (citations and footnote omtted). W have
recogni zed, however, in subsequent cases, that "'nany cases lie

sonewhere in between the categories discussed in Chapnman.

Alderman v. Austin, 695 F.2d 124, 125 (5th Gr. Unit B 1983) (en

banc) (quoting United States v. Shavers, 615 F.2d 266, 270 (5th

Cir. 1980)). Because the evidence of Del gado-Morales' guilt was
substantial and the defendant's story is not "totally

i npl ausi ble,"” the present case is in between the categories that
Chapman described. 1d. at 126 (holding that when there is
substanti al evidence of a defendants guilt the Chapnman rul es do

not di spose of the case); United States v. Dixon, 593 F.2d 626,

629 (5th Cr.) (holding that when the defendant's story is not
“"totally inplausible" and the indicia of his guilt are

substanti al the Chapman categories do not apply), cert. denied,

444 U. S. 861 (1979). Wen a case cannot be resolved solely by
reference to the Chapnan categories, we apply a case-by-case
analysis. Carter, 953 F.2d at 1465. CQur case-by-case anal ysis
requi res "an exam nation of the facts, the trial context of the
error, and the prejudice created thereby as juxtaposed agai nst
the strength of the evidence of the defendant's guilt." Shaw,

701 F.2d at 383; see also United States v. Meneses-Davila, 580
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F.2d 888, 891 (5th Gr. 1978); United States v. Davis, 546 F.2d

583, 595 (5th Gir.), cert. denied, 431 U S. 906 (1977).

We believe that the Doyle violation in this case was
harm ess error beyond a reasonable doubt. First, the court
sustai ned the defendant's objection to the question and

instructed the jury to disregard the question. See Geer v.

MIller, 483 U S 756, 764 (1987) (holding that an objection which
was rai sed before an inproper question about post-arrest silence
coul d be answered, and which was followed by an instruction to
the jury to ignore the question, sufficed to prevent a Doyle
violation fromeven occurring); Carter, 953 F.2d at 1466 (noting
that curative instructions are at |east effective to prevent a
Doyl e violation fromrendering a trial fundanentally unfair);

D xon, 593 F.2d at 629 (noting that this court has enbraced the
propriety of cautionary instructions in Doyle situations).
Second, Del gado- Moral es does not argue that the prosecutor made
any ot her references concerning his post-arrest and post-Mranda
silence, either in cross-examnation or in closing argunent.
Third, the evidence agai nst Del gado- Moral es was overwhelmng. It
was not circunstantial evidence; it was direct evidence of

Del gado- Moral es' participation in the conspiracy through the
testinony of a co-conspirator. The jury obviously credited
Smth's testinony over that of Del gado-Mrales. Additionally,

t he governnent introduced taped conversations between Del gado-

Morales and Smth which clearly indicated that he was involved in
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the incident for which Smth was arrested. Therefore, we
conclude that the error was harnl ess beyond a reasonabl e doubt.
| V.
For the foregoi ng reasons, we AFFIRM Del gado- Mor al es

convi cti on.
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