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PER CURI AM !

Thomas W Kyle (Kyle) applied for disability benefits under
the Soci al Security Act (Act), which were deni ed, subsequent to two
hearings before an admnistrative |aw judge (ALJ). Both the
magi strate judge and the district court reviewed the final decision
of the Social Security Adm nistration of the Departnent of Health

and Human Services (Secretary) and concluded that it was supported

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



by substantial evidence. Based upon our review of the record, we
AFFI RM
| .

Kyl e clained an onset of disability on April 29, 1986. Dr.
C. P. Killingsworth saw Kyl e on May 7, 1986, for conplaints of gout
in the great toes, knees, upper back, and shoulders. The Doctor
found decreased range of notion in the shoul ders, gout in the great
toes, and elevated uric acid and triglyceride | evels, but there was
no obvious swelling or tenderness to the knees, back or hips. His
di agnostic inpression was that Kyle suffered from hypertension
m grai ne headaches, gout , and degenerative osteoarthritis
Killingsworth reconmended excusing Kyle fromwork for 90 days and
re-eval uating himthen.

Approxi mately a nonth later, on May 27, Kyle was observed by
Dr. J. W Jundt, a rheumatol ogi st, who, upon exam nation of Kyl e,
concl uded that he did not appear to be in "apparent distress". He
doubted Killingsworth's diagnosis of gout and also noted that
Kyle's range of nmotion in all of his joints, aside fromhis right
knee, was normal, and there was only a trace of effusion in the
right knee with no evidence of deformty or gross degenerative
changes. Further, there was only evidence of obvious arthritis in
the right knee, which could represent degenerative osteoarthritis.
Tests indicated that Kyle's uric acid and triglyceride |evels had
dropped significantly.

Dr. Jundt saw Kyle again on July 1, 1986. Kyl e conpl ai ned
predom nantly about right knee pain. Dr. Jundt found no effusion

or liganent instability upon physical exam nation. He also noted



that Kyle's hypertension and hypertriglyceridema were under
control. However, in viewof his conclusion that "[t]he patient's
course and partial response to steroid injection and I|ndocin
suggests an osteoarthritic condition which he is continually
aggravating by his work situation”, he strongly advised that Kyle
di scontinue his work at an oil platform

Kyl e al so took an audiol ogi cal exam nation that July. The
exam nation reveal ed evidence of tonal decay; hearing aids were
recommended. Medical records from Septenber 1986 indicated that
Kyl e denonstrated "significant benefit"” fromthe hearing aids.

Dr. Killingsworth saw Kyle again in July 1986 and suggested
t hat he had rheunmatoid arthritis, instead of or in addition to Dr.
Jundt's earlier suggestion of degenerative osteoarthritis. He
further indicated that Kyle was unable to work at that tine. Dr.
Jundt saw Kyle in Septenber and disagreed with the rheunatoid
arthritis diagnosis, stating that "[t] he conpany doctor told himhe
had rheumatoid arthritis. | don't believe this is the case". He
reasserted that Kyle had degenerative osteoarthritis. Dr. Jundt
found soreness, but good range of notion in the shoulders and
knees. The left elbow had sone thickening, but no warnth or
erythema. There was sone irregularity inthe joint as if fromsone
previous repetitive traumati c epi sodes. Wth respect to Kyle's
conplaints of pain, Dr. Jundt stated that Kyle "[c]ontinues to take
the I ndocin SR and gi ves hi mnoderate relief of nost synptons asi de

fromthe left shoulder. He hasn't really had nuch problens wth



t he knees since discontinuing the previous line of work requiring
clinbing".

The foll owi ng day, Dr. Killingsworth recorded, after exam ning
Kyle, that he had a "pretty good range of notion", except in the
shoul der. Al t hough Kyle conplained of a lot of pain in his
shoul der, the doctor reported that "there is no swelling". Wth
respect to pain nedication, the doctor noted that Kyle "is relieved
by Indocin but nmakes him dopey." On Cctober 24, 1986, Dr.
Killingsworth recorded that Kyle "state[d] that primarily the main
thing is that he is extrenely stiff, especially in his shoul ders.
He is unable to Iift anything. He does not have particul ar severe
pain ... this is usually relieved by Indocin".

In late Cctober 1986, Dr. Jundt reported that Kyle "really has
no ot her handi cap asi de fromexcessi ve clinbing, excessive wal ki ng,
or lifting". Hereiterated that Kyle should not clinb oil rigs, as
this woul d aggravate his underlying arthritic condition, but that
he was "definitely retrainable".

Dr. Dougl as Harper, an orthopedic surgeon, exam ned Kyle on
Decenber 3, 1986. The doctor's inpressions were of generalized
arthritis and probable early arthritis in both knees. He advised
Kyl e that occupations involving nuch lifting, bending, tw sting,
st oopi ng, wal king, or clinbing stairs would increase his pain. He
al so noted that Kyle "seens to be very intelligent and articul ate".

Kyl e apparently continued to see Dr. Killingsworth for painin
his joints. On Decenber 30, 1986, the doctor noted that Kyle

conpl ai ned of severe pain in his left shoulder for two weeks, but



"said he is nowstarting to get sone relief with the Indocin". The
doctor also noted that Kyle "occasionally has to use Zydone pain
pills". On January 31, 1987, Dr. Killingsworth reported that Kyle
had "pretty good range of notion", but that he could not "do any
particul ar overhead work or any kind of notion which involves
pul ling towards his chest or body".

On April 27, 1987, Dr. Killingsworth reported that Kyle's
primary problem was degenerative traumatic osteoarthritis in his
| eft shoul der and both knees, which is "only going to get worse".
This diagnosis corresponds to the diagnosis given by Dr. Jundt,
descri bed above. Dr. Killingsworth still stated that Kyle had
rheumatoid arthritis, but probably at a Ilow grade which
intermttently flared up. He also stated that Kyle had gout,
hypertensi on, and m grai ne headaches. He noted that "[a]t the
present tine he seens to be pretty well nmaintained on Taganet,

which helps his arthritis nedicine, Indocin, from tearing his

stomach up. He also takes |Inderal twce a day and
Hydr ochl or ot hi azi de. Intermttently he has to take a strong
narcotic pain nedication |ike Vicodan". Dr. Killingsworth did not

think Kyle was able to work, noting that Kyle was not able to lift
nmore than ten pounds and could not work in jobs requiring himto
bend over, stoop, kneel, crawl, or clinb |adders. Further, he
coul d not work around machi nery or dangerous tools due to the m nd
altering effects of Indocin, which Kyle took for his arthritis.
And, Dr. Killingsworth noted that "[t]here are tines al so when his

hands are so swollen with his arthritis that he is unable to grip



properly or to use his hands in any neaningful function". This
concl usi on appears to be based on Kyl e's subjective conplaints; it
is not supported in the nmedical record by recorded observations.
Kyle applied for disability insurance due to rheumatoid and
osteoarthritis, hearing | oss, hypertension, and a gunshot wound in
his right leg and foot. Benefits were denied both initially and
upon reconsideration, and a tinely request for hearing was fil ed.
Kyle was granted a hearing at which he appeared, represented by
Bert A Moore, a friend. At the hearing, Kyle testified that he
drives four tinmes a week; that he attends class six hours a day/two
days a week; that he works with his cattle, sonetines with hired
hel p; that he runs his cattle business as best he can; that he
recei ved general safety training at a safety acadeny in Houston
that he "can't |ift anything or wal k"; that when on Indocin for
pain, he is unable to drive; and that he can pick up a 50-pound
sack. After the hearing, the ALJ ruled that Kyl e was not disabl ed
and therefore not entitled to disability benefits under the Act.
Kyl e requested a review of the hearing decision. The appeals
council agreed with the ALJ that Kyle was limted to sedentary work
and that his past work was skilled; however, it concluded that it
could not agree wth the ALJ's conclusions regarding the
transferability of Kyle's skills to sedentary work wthout
testinony from a vocational expert indicating that Kyle had
transferable skills which would qualify him for "significant

nunbers" of jobs in the national econony.



I n Septenber 1988, for the second hearing, Dr. Killingsworth
submtted a fol |l ow up eval uation, reasserting that he did not think
that Kyle was able to work; that he was unable to lift nore than
ten pounds at a tinme; that he had "nuch stiffness and decreased
range of notion"; that he was not "capable of safely operating a
motor vehicle for any prolonged period of tine"; that he had
significant hearing loss and was unable to wear hearing aids
because they anplify background noise; and that his nedications
"affect his nental alertness". That nonth, at the second heari ng,
during which Kyl e agai n appeared and was represented by M. Mbore,
a vocational expert (Jack W Sudderth) testified that Kyle's work
as a mmil carrier was unskilled and involved no transferable
skills; however, his work as a safety training representative
required skills that were transferable; nost significantly, he had
techni cal know edge of safety procedures. Accordingly, the expert
concluded that Kyle had transferable skills for sedentary jobs in
the health and safety field, which would invol ve bei ng an i nspect or
for, anong others, insurance conpanies, governnent agencies, and
the red cross. He testified that there were 500 such jobs in the
i mredi ate area, over 10,000 such jobs within the state of Texas,
and over 80,000 such jobs in the continental United States.

The second ALJ confirnmed the findings of the first ALJ and
held that, considering Kyle's residual functional capacity, age,
educati on, and work experience, section 404. 1569 of Regul ati ons No.
4 and Rul es 201.15/201.22, Table No. 1 of Appendix 2, Subpart P,

Regul ations No. 4 ("regulations"), direct a conclusion that he is



not disabled.? The appeals council denied a request for review,
and the decision thus becane the final decision of the Secretary.
Kyle then filed an action in federal district court for review
of the final decision. A magi strate judge recommended that the
Secretary's decision be affirned, on the bases that the decision
was supported by substanti al evidence and t he proper standards were
applied in evaluating the case. Upon review ng Kyle's objections
to the magistrate judge's report, the district court agreed and
entered judgnent affirmng the Secretary's deci sion.
1.
A
Kyl e contends that he did not knowingly and willingly waive
| egal representation at his hearings, and that prejudice resulted
from this absence of counsel.® Pursuant to 42 U S.C. § 406, a

claimant has a statutory right to counsel. And, it is the

2 The ALJ concluded that Kyle had not engaged in substantia
gai nful activity since April 29, 1986; that he has a severe nedi cal
i npai rment by virtue of osteoarthritis of the shoul ders, knees and
right foot and rheumatoid arthritis, but the inpairnments did not
equal one listed in Appendix 1; that Kyle could performthe full
range of sedentary work; that he has no non-exertional inpairnents;
and that he was unable to perform his past relevant work as a
safety inspector in offshore drilling or as a rural mail carrier;
but that, given his age (52 years old), education (renote high
school), residual functional capacity (sedentary), and work
experience (skilled wth transferable skills), he was able to
perform ot her substantial gainful activity.

3 Kyl e asserts that the district court made no findings on the
counsel claim however, the court's silence nmay be expl ai ned by
Kyle's failure to object to the magi strate judge's disposition of
that legal issue. Despite Kyle's failure to object, we reviewthis
i ssue because it was properly raised before the nmagistrate judge,
and it is legal, rather than factual. See Tijerina v. Estelle, 692
F.2d 3, 5 n.1 (5th Cr. 1982).



Secretary's duty to notify the claimant of this right. Cark v.
Schwei ker, 652 F.2d 399, 403 (5th Gr. Unit B 1981). This circuit,
as well as others, have held that an intelligent waiver requires an
expl anation of the possibility of free counsel or a contingency
arrangenent, and the limtation on attorney's fees to 25% of past
due benefits awarded. Thonpson v. Sullivan, 933 F. 2d 581, 584 (7th
Cr. 1991); Smth v. Schwei ker, 677 F.2d 826, 829 (11th Gr. 1982);
Clark, 652 F.2d at 403.

Al t hough Kyle received witten notice of his right to be
represented by an attorney and of the possibility of free
representation, it appears that he did not receive adequate witten

notice of the 25%limtation.* On January 12, 1988, Kyl e appoi nted

4 Wth respect to the 25% cap, the notice stated,

If you are found entitled to past-due benefits
under Title Il of the Social Security Act and your
representative is an attorney who i ntends to charge
a fee, 25 percent of such past-due benefits will be
withheld by the Social Security Admnistration
pendi ng recei pt of a petition fromthe attorney and
approval of a fee by the Ofice of Hearings and
Appeal s. If the approved fee is less than 25
percent withheld, the anount of the fee wll be
paid to your attorney fromthe anmount w thheld and
the difference will be sent to you. If the
approved fee is nore than 25 percent of your past-
due benefits, the 25 percent of your past-due
benefits wthheld will be paid to your attorney and
the difference is a matter to be settled between
you and your attorney.

None of vyour benefits wll be wthheld by the

Soci al Security Adm ni stration if your
representative is not an attorney or if thereis no
past -due benefits. | f your representative

petitions for a fee in these situations and a fee
is approved by the O fice of Hearings and Appeal s,
paynment of such approved fee is a matter to be
settl ed between you and your representative.

-9 -



his friend, a non-lawer, to be his representative. Before both
hearings, the presiding ALJ inforned Kyl e that he had a right to be
represented by an attorney, and confirned that Kyle wanted his
friend, Bert Moore, to represent himinstead. However, both ALJs
failed to inform Kyle of the various fee arrangenents, including
the 25% limtation. Accordi ngly, because Kyle did not receive
adequate witten or oral notice of the 25% cap, he may not have
properly waived his right to representation.® |n any event, we
need not remand this case, because we conclude that Kyle was not
prejudi ced by Mdore's representation.

In order to obtain a remand on the basis of an ineffectua
wai ver of the right to counsel, the record nust show evidentiary
gaps which result in wunfairness or clear prejudice. Kane V.
Heckl er, 731 F.2d 1216, 1220 (5th Cr. 1984). Kyl e cont ends t hat

[t]here were no inquiries as to rest requirenents;
no inquiry as to the cause of stress or the |evel
of stress which produces problens for [Kyle]; there
IS no inquiry as to the nunber of days [Kyle]
experiences such poor health or such severe pain as
to prohibit himfromperformng any job. There is

al so no evidence of M. Kyle's residual functional
capacity or conversely, his limtations.®

I n Benson v. Schwei ker, 652 F.2d 406, 408 (5th Cr. Unit B 1981);
Clark, 652 F.2d at 403; and Peppers v. Schwei ker, 654 F.2d 369,
370-71 (5th Gr. Unit B 1981), we held that the use of the above
quot ed | anguage, or | anguage substantially simlar toit, does not
adequately informa claimant of the 25% cap

5 W recognize that Kyle appointed his non-lawer friend;
however, if he did not have adequate information to nake an
i nformed decision, we cannot say that he exercised his right to
representation, or properly waived that right.

6 Kyle also asserts that the ALJ failed to develop the
vocational expert's testinony regarding factors of age and
psychol ogi cal probl ens. We conclude, infra, that these factors
wer e adequat el y addressed.

- 10 -



We do not find Kyle's contentions persuasive, because he fails to
inform this court (and simlarly failed to inform the district
court) whether responses to such questions and acconpanying
evi dence woul d have altered t he outcone of the ALJ's determ nati on.

In addition, we conclude that both ALJs elicited adequate
information from Kyle to prevent unfairness or prejudice. The
first ALJ questioned Kyle as to his nedication, activity |evel
wor k experience, and functional limtations. Both ALJs gave Kyle's
| ay counsel considerable latitude in presenting his observations.
I n addition, the second ALJ allowed |ay counsel to cross-exam ne
t he vocational expert and add evidence to the record at a |ater
date. Accordingly, the ALJs adequately devel oped the record and no
prejudice to Kyle resulted. See Carrier v. Sullivan, 944 F. 2d 243,
245 (5th Cr. 1991) (stating that 26 mnute hearing (yielding 16
pages of testinony) in which ALJ questioned plaintiff about his
condition, treatnent, nedication, daily routines, and how ill ness
had affected himwas sufficient).’

B

Kyl e contends that the Secretary erred in determ ning that he

was not di sabled. The Act defines disability as the "inability to

engage in any substantial gainful activity by reason of any

medi cal | y det erm nabl e physical or nental inpairnment which ... has
! Kyle also contends that he was denied the opportunity to
review and suppl enent testinony of the vocational expert. Thi s

contention is wthout nerit, as the appeals council forwarded a
tape of the hearing to Kyle's appointed counsel and advi sed Kyl e,
in accordance with 20 C.F. R 8§ 404.974, that a transcript would be
avai l able at cost. WMreover, Kyle has failed to show that he was
prejudiced by the failure to grant his request in its entirety.

- 11 -



| asted or can be expected to last for a continuous period of not
| ess than 12 nonths". 42 U S.C 8§ 423(d)(1)(A). In evaluating a
claimof disability, the Secretary conducts the well-known five-
step sequential analysis: (1) whether the claimant is presently
wor ki ng, (2) whether the claimant has a severe inpairnent, (3)
whet her the inpairnment is |isted, or is equivalent to an i npairnment
listed, in Appendix 1 of the regulations, (4) whether the
i npai rment prevents the claimant fromdoi ng past rel evant work, and
(5) whether the inpairnent prevents the claimnt from doi ng any
ot her substantial gainful activity. 20 C F.R § 404.1520; Mise v.
Sullivan, 925 F.2d 785, 789 (5th Cr. 1991). In the first four
steps, the burden is on the claimant. At the fifth, the burden is
initially on the Secretary to show that the claimant can perform
ot her substantial gainful activity; and it then shifts to the
claimant to show that, in fact, he cannot do the work suggested.
| d. A finding that a claimant is disabled, or not disabled
termnates the sequential evaluation. Crouchet v. Sullivan, 885
F.2d 202, 206 (5th GCr. 1989).

On appeal, our task is not to reweigh the evidence or try the
i ssues de novo, Selders v. Sullivan, 914 F.2d 614, 617 (5th Gr.
1990); but rather, we are limted to determ ni ng whet her, based on
our review of the record as a whole, there is substantial evidence
to support the Secretary's decision. See 42 U.S.C. 8§ 405(g); Fraga
v. Bowen, 810 F.2d 1296, 1302 (5th Gr. 1987). Subst anti al
evidence is that which is both relevant and sufficient for a

reasonable mnd to accept as adequate to support a conclusion; it

- 12 -



nmust be nore than a nere scintilla, but it need not be a
pr eponder ance. Fraga, 810 F.2d at 1302. W now address Kyle's
assertions of evidentiary error.

1

Citing Stone v. Heckler, 752 F.2d 1099 (5th Gr. 1985), Kyle
contends that the ALJ commtted error in finding under step two
that, although his inpairnent is severe, he could still be
enpl oyed. Because the Secretary found Kyle not disabled at the
fifth step, Kyle's contention is foreclosed by Harrell v. Bowen,
862 F.2d 471, 481 (5th Gr. 1988) (stating that holding in Stone
does not require remand when Secretary has gone beyond the second
step because not all inpairnents deened to be "severe" are
di sabl i ng).

2.

Kyl e asserts next that there is no evidence supporting the
ALJ's determ nation of his residual functional capacity. The ALJ
concl uded that Kyle had the capacity to engage in sedentary work,
whi ch nmeans that he can performthe physical exertion requirenents
of work except for lifting and carrying in excess of ten pounds,
standing and wal king nore than occasionally, and clinbing. 20
C.F.R 8 404.1567. This finding is substantially supported by both
the nedical evidence in the record and Kyle's testinony, which
i ncludes statenents indicating that he wal ks occasionally and has
the capacity to lift a 50 pound sack of feed.

We do not agree with Kyle's contention that the district court

and the ALJ disregarded nunerous nedical reports. Kyle relies

- 18 -



primarily on the nedical reports of Dr. Killingsworth, who stated
that Kyl e was unable to work, even at a sedentary | evel. Although,
ordinarily, the opinions and diagnoses of a treating physician
famliar with the claimant's injuries are accorded considerable
weight, the ALJ is entitled, of <course, to determne the
credibility of nedical experts and to weigh their opinions
accordingly. See Mwore v. Sullivan, 919 F.2d 901, 905 (5th Cr.
1990); Scott v. Heckler, 770 F.2d 482, 485 (5th Gr. 1985). \Were
the evidence presents conflicting testinony and reports that nust
be evaluated by their credibility, it is the Secretary's duty, not
the courts', to resolve material conflicts in the evidence and
deci de the case. Chaparro v. Bowen, 815 F.2d 1008, 1011 (5th Cr
1987).

Here, Dr. Killingsworth's opinion was contradicted by Dr.
Jundt's, who stated that plaintiff was "definitely retrainable",

and that he "really has no handi cap aside from excessive clinbing,

excessive walking or lifting". In addition, Dr. Harper, another
exam ni ng physi ci an, al so made findings inconsistent with Dr.
Killingsworth's; he concluded that Kyle was precluded only from
work requiring a great deal of |Ilifting, bending, tw sting,

st oopi ng, wal king, and clinbing stairs. The ALJ duly noted the
medi cal testinony presented and concluded that Kyle was able to
perform sedentary worKk. Gven the conflicting nature of this
evidence, we wll not substitute our judgnent for that of the
Secretary. See Moore, 919 F.2d at 905.

3.

- 14 -



Kyl e contends, in viewof his non-exertional inpairnents, that
the Secretary inproperly relied on the nedical-vocationa
gui del i nes of the social security regulations.® "Wen the clai mant
suffers only from exertional inpairnments or his non-exertional
inpai rments do not significantly affect his residual functiona
capacity, the ALJ may rely exclusively on the Guidelines in
determ ni ng whet her there i s other work avail abl e that the cl ai mant
can perform"” Selders, 914 F.2d at 618 (citing 20 CF.R 8
404. 1569 & Subpt. P. App. 2). The Secretary concluded that Kyle
did not suffer any non-exertional inpairnents. Because we find
that this conclusion is supported by substantial evidence, we
conclude that the Secretary properly applied the guidelines.

First, we reject Kyle's contention that the Secretary ignored
subjective evidence of pain, including the effects of pain
medi cation. Subjective conplaints of pain nust be corroborated, at
| east in part, by "objective nedical evi dence", whi ch
"denonstrate[] the existence of a condition that could reasonably
be expected to produce the level of pain or other synptons
all eged". Anthony v. Sullivan, 954 F.2d 289, 296 (5th Cr. 1992).
Qobviously, we accord great deference to the ALJ's credibility
findings as to the debilitating effects of pain. Hollis v. Bowen,

837 F.2d 1378, 1385 (5th Cr. 1988). Here, both ALJs concl uded

8 Kyle also contends that the wuse of the guidelines was
i nproper, as his age was not sufficiently taken into account. W
di sagr ee. Kyle was properly classified as a person approaching
advanced age. See 20 C.F.R § 404.1563(c). Aside from the
expert's speculation about his "adjustnent factor", which is
contradi cted by Kyle's activities, seeinfra, he provides no reason
for a departure fromthe Secretary's age classifications.

- 15 -



that Kyle's conplaints of debilitating pain were not credible.
There is substantial evidence in the record to support this
determ nation

The nedi cal evidence does not denonstrate the existence of a
condi tion that coul d reasonably produce chronic, debilitating pain;
at best, the evidence is conflicting and thus warrants deference,
see supra. Moreover, the record, for the nost part, does not
contain objective factors indicating the existence of severe pain,
such as persistent |[imtations in the range of notion, nuscular
atrophy, weight |oss, or inpairnent of general nutrition. 1d. at
1384. Rat her, repeated nedical reports, including those of Dr.
Killingsworth, indicate that Kyle did not appear to be in acute
di stress. In addition, the record indicates that Kyl e took
prescription pain nedication only on an occasi onal basis, and that
his conditions were responsive to nedication. And, finally, Kyle
testified that he engaged in a nunber of activities such as
attending class and |ooking after his cattle.?® G ven these
factors, we refuse to upset the credibility determ nation of the

ALJs.

o Kyl e asserts that, contrary to findings of the ALJ and the
district court, he quit college, had to hire soneone else to help
with his cattle, and could not drive due to his nedication. These
assertions do not accurately reflect his testinony. He testified
that, although he had to drop a course prior to the first sumer,
he "went through the first summer"” and is "trying to go to school
ri ght now, 2 days a week". Concerning his work with his cattle, he
stated that he worked al one "maybe 2 or 3 days a week" when he felt
able. And, although he stated that "when | take that nedication,
| can't drive", he also stated that he drives, on the average, four
times a week.

- 16 -



We also find substantial evidence supporting the Secretary's
assessnent of the severity of Kyle's hearing |oss. The nedi cal
evi dence duly notes that Kyle has a hearing problemattributable to
gunfire in Vietnam The ALJs recognized this problem but
concluded that "[t]he claimant was able to hear with assistive
devi ces, absolutely adequately". Qur reviewof the record supports
this conclusion, as does the fact that he was able to attend
cl asses and conplete 32 hours of college work.¥® Accordingly, we
do not find that his hearing loss, or level of pain, constitute
non-exertional inpairnments that significantly affect his residual
functional capacity, thus mandating a departure from the
gui del i nes.

4.

Kyl e raises a nunber of points of error with respect to the
vocational testinony obtained in the second hearing, nanely that
(1) the ALJ refused to all owthe vocational expert to testify about
his non-exertional inpairnents; (2) the ALJ disregarded testinony
about his ability to adjust; (3) the ALJ di sregarded testinony from
his representative regarding his lack of transferable skills; and

(4) the ALJ failed to note the "obvious attenpt"” by the vocati onal

10 Dr. Killingsworth statenents of Septenber 1988, indicating
that Kyle's hearing was getting worse, and that his hearing aids
could not properly filter background noi se, are not supported by
obj ective testing; accordingly, we do not find that his eval uation
is a basis for overturning a credibility determnation that is

anply supported by other evidence in the record. "Specul ati on
about a possible non-exertional inpairnent cannot overturn the
ot herwi se proper use of the admnistrative tables.” Johnson v.
Bowen, 851 F.2d 748, 752 (5th Cr. 1988). Mor eover, these

statenents are inconsistent wwth an earlier report that indicated
that the hearing aids "significantly benefit[ed]" Kyle.

- 17 -



expert to signify the need to consider psychol ogical factors. W
agree with the district court that these contentions are w thout
merit.

Based on our reviewof the record, we do not find that the ALJ
refused to allow the vocational expert to testify about his non-
exertional inpairnents. The ALJ did not include non-exertional
inpairments in his hypothetical because the appeals council had
conclusively determ ned after the first hearing that Kyle did not
have any non-exertional inpairnents. Nor do we find that the ALJ
di sregarded the expert's statenent that soneone with claimnt's
background "is going to have a tough tine adjusting to sedentary
wor K" . Gven Kyle's ability to attend class, the ALJ could
concl ude that Kyle was capable of so adjusting. In addition, the
ALJ did not err in choosing not to rely on testinony fromKyle's
representative regarding his lack of transferable skills, in light
of reliable testinony froma nore experienced vocational expert.

Moreover, we agree with the district court that the ALJ did
not state that nore psychol ogi cal testing was needed, but, rather,
indicated that in order to fully respond to the ALJ' s request that
she specul ate on the possible limtations to Kyle's ability to do

sedentary work, she would need nore information.! W also hold

1 The ALJ asked this hypothetical question because More had
told him that he was going to send additional nedical reports
indicating that Kyle's condition had deteriorated fromthe tinme the
appeal s council determned that he could do a wde range of
sedentary work. The ALJ therefore unsuccessfully tried to gauge
the potential inpact of this additional evidence on the expert's
assessnent . The additional evidence submtted consisted of Dr.
Killingsworth's | etter of Septenber 23, 1988, discussed supra. The
appeal s council concl uded that his observations and di agnosi s were
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that the ALJ's failure to order tests did not deprive Kyle of a
"full and fair hearing". The decisionto require an exam nationis
discretionary and is not required "unless the record establishes
that such an exam nation is necessary to enable the adm nistrative
| aw judge to nake the disability decision". Jones v. Bowen, 829
F.2d 524, 526 (5th G r. 1987) (quoting Turner v. Califano, 563 F. 2d
669, 671 (5th Gr. 1977)). Kyle did not list a nental non-
exertional inpairnent in his original request for benefits, nor is
there any indication in the record that he ever requested a
consul tive exam nati on. We do not find error.
5.

Finally, Kyle requests that this case be renmanded in order to
investigate his exposure to Agent Orange. W agree with the
district court's conclusion that Kyle has failed to show good cause
for the failure to place this evidence inthe recordinhis initial
adm ni strative hearing, pursuant to 42 U S.C. 8§ 405(9).

L1l
For the foregoing reasons, the judgnent is

AFFI RVED.

repetitive and therefore adequately considered in naking their
initial determ nation that Kyl e was capabl e of perform ng sedentary
work and did not suffer from non-exertional inpairnents.
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