IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8209
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JESUS ESCARCEGA RODRI GUEZ,

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas
USDC No. P91- CR- 055- (01)
* Cctober 27, 1993
Before PCLI TZ, Chief Judge, and SM TH and WENER, Ci rcuit Judges.
PER CURI AM *
For the first time on appeal Rodriguez argues that the

not ebook sei zed during the search of his house was obtained in
violation of the Fourth Arendnent. A notion to suppress evidence

must be raised prior to trial. Fed. R Cim P. 12(b)(3); United

States v. Basey, 816 F.2d 980, 993 (5th Cr. 1987). Failure to
raise the issue in a pretrial notion constitutes a waiver of the

issue. Fed. R Cim P. 12(f); Basey, 964 F.2d at 397.

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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Rodriguez did not file a notion to suppress the notebook and
did not object to the introduction of the notebook at trial.
Therefore, Rodriguez is entitled to relief only if the adm ssion
of the evidence constituted a m scarriage of justice. Basey, 816

F.2d at 993; see United States v. Lopez, 923 F. 2d 47, 49-50 (5th

Cr.), cert. denied, 111 S.C. 2032 (1991) (lssues raised for the

first time on appeal are reviewed for plain error which occurs
when failure to consider the issue will result in manifest
injustice.). "For a fact issue to be properly asserted [as plain
error], it nust be one arising outside of the district court's
power to resolve." 1d

The issue that Rodriguez seeks to raise on appeal, whether
t he not ebook was seized in violation of the Fourth Amendnent,
coul d have been determ ned by the district court in a notion to
suppress, or through a contenporaneous objection when the

evi dence was i ntroduced at trial. See United States V.

Vont st een, 950 F.2d 1086, 1089-90 (5th Gr.), cert. denied, 112

S.Ct. 3039 (1992) (contenporaneous objection rule pronotes
judicial econony and avoids retrials for issues that could have
been resolved in the district court if the issue had been
properly raised). An officer testified that the notebook was
sei zed during a consensual search of Rodriguez's house, and there
was no mscarriage of justice fromthe adm ssion of the notebook.
See Basey, 816 F.2d at 993 & n. 23.

AFFI RVED.



