IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8206
unmary enaar
(S Cal endar)

JAMES X. BANKEHEAD, a/Kk/ a,
Henry Bankehead,
Pl ai ntiff-Appell ant

ver sus
JAMES R MANNI X, Sgt. AND
MARIE J. FAUBION, CO I11

Def endant - Appel | ee

Appeal fromthe United States District Court
for the Wstern District of Texas
(W91- CA- 166)

(January 11, 1993)

BEFORE KI NG DAVIS, and WENER, G rcuit Judges.
PER CURI AM *

Plaintiff-Appellant Janes X. Bankehead, a prisoner in the
Hughes Unit of the Texas Departnent of Crimnal Justice,
Institutional D visionnear Gatesvill e, Texas, appeal s the district
court's dism ssal of his First Amendnment claim in which he asserts
that he was denied an opportunity to practice his religion. The

district court dismssed his allegations as either npot or

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



frivolous. As we find that Bankehead states a claimon all but one
of his allegations, we reverse and remand for further proceedi ngs
consistent with this opinion.
I
FACTS AND PROCEEDI NGS

Bankehead, proceeding pro se and in forma pauperis, filed a

conplaint for violation of his rights under 28 U S . C. § 1983
all eging that he was denied his First Amendnent right to freedom of
religion. His claimincluded allegations that he was prohibited
fromattendi ng prayer services; that his religious nedallion, holy
Qur'an (prayer book), and pork-free diet card were inproperly
confiscated; that he was denied access to Islamc religious
materials; and that he was retaliated against because he was
Musl im Bankehead requested unspecified nonetary damages for
"mental anguish,” punitive damages, and injunctive relief. He
|ater anmended his conplaint to specify the actual damages
request ed.

The United States Magistrate Judge considered Bankehead's
clains and recommended t hat those regarding his | ost Qur'an and his
denial of access to prayer services be dism ssed as noot. H s
deci sion regarding the Qur'an was based on the fact that the book
had been returned to Bankehead, albeit in a damaged condition. In
response to Bankehead' s al |l egati on concerning his access to prayer
services, the prison chaplin explained that previously he had
announced Christian services in advance but had failed to do so for

Musl i m services. He explained further, however, that he has



corrected this situation and now announces Miuslimservices as wel | .
The magistrate noted that although the failure to announce the
Muslim services was unfair, it did not rise to the level of a
constitutional violation; and that, in any event, evenif there had
ever been a violation it has been renedied so the claimis noot.
In addition, the nmagi strate judge recommended t hat Bankehead's
clains regarding the | osses of his diet card and his nedallion be
di sm ssed as frivol ous because they did not rise to the |evel of
constitutional violations either. Finally, the nagistrate judge
concl uded that Bankehead's clains for declaratory and injunctive
relief should be transferred to the court retaining jurisdiction

over all such cases (the "Ruiz Court").

The district court adopted the magistrate's recommendati ons
regarding the loss of the Qur'an and the holy nedallion, and the
failure to announce religious services, dismssing these clains.
But the court disregarded the recommendation for referral to the
Rui z court and instead di sm ssed Bankehead's claimfor injunctive
relief as neritless. Bankehead tinely appeal ed.

I
ANALYSI S
A. STANDARD OF REVI EW

A conmplaint filed in forma pauperis nmay be dism ssed by the

court sua sponte if the conplaint is found to be frivolous.! A

conplaint is frivolous if it lacks an arguable basis in |aw or

128 U.S.C. § 1915(d); Cay v. Estelle, 789 F.2d 318, 323
(5th Gir. 1986).




fact.?2 We reviewthe district court's dism ssal on this basis for
abuse of discretion.?

B. RELIG QUS CLAI M5

We first address those clains for which the nmagi strate judge
recommended di sm ssal sQwhet her on t he basi s of nootness, frivolity,
or availability of post-deprivation renedies. Although a prisoner
cannot state a cogni zabl e due process claimif a neaningful post-
deprivation renedy is available to address a property loss,* this
rule does not apply to violations of substantive constitutiona
rights.® Bankehead is not conpl aining of the loss of his religious
properties per se, but of the prison officials' interference, by
depriving him of his religious itens, with his First Amrendnent
right freely to exercise his religion. Thus, when he all eges that
he has been deprived of his Qur'an and his nedallion, he is
alleging a violation of his substantive constitutional right. The
deprivation of the Qur'an and the nedallion is therefore neither
nmoot nor frivol ous. The district court did not consider this
aspect of Bankehead's clains, and we renmand for it to do so.

Bankehead' s cl ai mthat he was deni ed t he opportunity to attend
religious services is also a First Amendnent right that nust be

addressed on renand. In addition, the nmagistrate judge and

2 Ancar v. Sara Plasma, Inc., 964 F.2d 465, 468 (5th Gr.

1992) .
°1d.
4 Hudson v. Palner 468 U. S. 517, 533 (1984).
1987)5 Martin v. Dallas County, Tex., 822 F.2d 553, 555 (5th Cr



district court failed to address Bankehead's clains that prison
officials retaliated for his attendance at Muslim prayer services
by filing false disciplinary actions, and that prison officials
were biased in favor of Christian inmates. These are substantive
constitutional issues that also nust be addressed on remand.

We agree with the district court, however, that Bankehead's
claimregarding the deprivation of his pork-free diet card is not
a neritorious allegation. Prison officials confiscated the card
because the diet card system was not wused at its facility.
Mor eover, Bankehead was never forced to eat pork, but was al ways
provi ded a non-neat alternative. On this determ nation, we affirm
the district court's di sm ssal of Bankehead's claimrelating to the
di et card.

Next we consider Bankehead's claim for declaratory and
injunctive relief to require prison officials to permt himto
receive solicited and unsolicited religious publications.
Bankehead i nsists that these clains should be referred to the Rui z
court, as recommended by the nmmgistrate judge.S? Despite this
recommendation, the district court dismssed the clains, stating
only the bald conclusion that they were neritless. Nevertheless,
thi s di spute has now been resol ved by the recent settlenent in the
Ruiz case, in which the court's Final Judgnent term nates that

class action. As Bankehead' s cl ai mwas not then pendi ng before the

6 Previously, prisoners in the Texas system had to pursue
their clains for equitable relief fromallegedly unconstitutional
prison conditions through the class representative in the Ruiz
court, or intervene in that litigation. Gllespie v. Crawford,
858 F.2d 1101, 1103 (5th Cir. 1988).

5



Ruiz court, transfer to that court nowis not a viable option.

The question remai ns, however, as to what is the proper way to
handl e Bankehead's clains for injunctive relief. A review of the
record reveals that neither the magi strate judge nor the district
court addressed the substance of Bankehead's clains for injunctive
relief. The magistrate judge concluded sinply that as these clains
were for injunctive relief they should be transferred to the Ruiz
court. The district court, in disregarding this recommendation
made only the concl usionary statenent that the clains were w t hout
merit. Al though upon cl oser exam nation the clains may well prove
to be neritless, we cannot affirmthe district court's concl usion
when it fails to express either the legal or factual reasoning
behind it. Thus, we remand Bankehead's injunctive clains for a
nmor e t horough consi derati on and expl anation by the district court.

Fi nal |y, Bankehead al |l eges, for the first time on appeal, that
he was denied access to the courts when prison officials ignored
his conplaints filed in conpliance with the wunit grievance
procedure. | ssues raised for the first tinme on appeal are
reviewable only if they involve purely |l egal questions and failure
to consider themwould result in nmanifest injustice.” W find no
mani fest injustice in the instant case, inasnuch as Bankehead's
clains were reviewed by the magistrate judge and the district
court. We therefore decline to address this issue.

" United States v. Garcia-Pillado, 898 F.2d 36, 39 (5th Gr.
1990) .




CONCLUSI ON

We affirmthe district court's determ nation that Bankehead's
claim regarding the deprivation of his pork-free diet card is
frivolous and thus properly dism ssed. On all other issues,
however, we reverse and remand for proceedi ngs consistent with this
opinion. Specifically, onremand the district court is to consider
Bankehead's clains of denial of his right freely to exercise his
religion, the deprivation of his holy nedallion and Qur'an, and his
allegations that he was prevented from attending religious
services, as allegations of a First Anendnent viol ations. As such,
the nmere fact that one or nore of these violations have since been
remedi ed does not noot Bankehead's clains. Moreover, the district
court is to consider Bankehead's clains that prison officials
retaliated against himfor attending Muslimreligious services by
filing false disciplinary reports as well as his general claim of
prison bias against Mislins. Finally, the district court is to
consi der Bankehead's clains for declaratory and injunctive relief
nmore than a cursory manner and enter findings sufficient to enable
this court to review that court's conclusions and its reasons
t heref or.

AFFI RMVED in part and REVERSED and REMANDED in part.



