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Bef ore JONES and DeMOSS, Circuit Judges and KAZEN, District Judge.
PER CURI AM **

Appellant Lewis Elliott, now serving a sentence of 50
years in prison followwng a gquilty plea to attenpted capital
mur der, sought federal habeas relief from his conviction. He
alleged that his counsel was unconstitutionally ineffective by

permtting Elliott to plead guilty to a defective indictnent, and

District Judge of the Southern District of Texas, sitting by
desi gnati on.

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



that counsel also ineffectively failed to object to the trial
court's affirmative finding on the use of a deadly weapon. The
district court denied relief and also denied Elliott's request for
an evidentiary hearing. On appeal, we find neither any substantive
error in the district court's judgnent nor any material factua
di spute that would have required a hearing in federal court. The
apparent evidentiary shortcomngs in the habeas proceedings in
state court are irrelevant to proper analysis of this case.

In 1987, Elliott was indicted for attenpted capital
murder of a sheriff's deputy. The indictnent provided in pertinent
part that:

. . . that Lews Elliott, hereinafter called

def endant, on or about the 25th day of March,

1987, in Andrews County, Texas, did then and

there with the specific intent to commt the

offense of capital nurder of an individual

to-wit: Sam H. Jones, do an act, to wt:

attenpt to shoot Sam H. Jones, said act

anopunting to nore than nere preparation that

tended but failed to effect the commi ssion of
the said capital nurder. (enphasis added).

Elliott's counsel negotiated a plea bargai n whereby he
pl eaded quilty to attenpted capital nurder in exchange for the
di sm ssal of three other indictments. The trial court sentenced
Elliott to 50 years in prison and found that Elliott had used a
deadly weapon. The trial court's finding on the use of the deadly
weapon had the effect of increasing the tine before which Elliott
woul d be eligible for parole.

Elliott sought a new trial on the grounds that his
counsel had given him erroneous advice regarding his parole
eligibility. The trial court granted the notion, a new attorney
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was appointed, and trial proceeded with a new indictnment charging
the sanme offense. The new indictnment charged, however, that
Elliott did "shoot at SAM H JONES with a deadly weapon, to wt:
afirearm"” The jury found Elliott guilty and sentenced himto 60
years in prison. Elliott pleaded guilty to a second i ndi ctnent and
was sentenced to 40 years, to be served concurrently. On state
habeas, Elliott argued that the trial court did not have
jurisdiction to grant a newtrial because the notion for newtrial
was untinely filed. The Texas Court of Crim nal Appeal s agreed and
set aside the second conviction. It also held, however, that the
first conviction had not been properly set aside and therefore
remai ned in effect.

Elliott then challenged the first conviction on state
habeas. Elliott argued that he received i neffective assi stance of
counsel inthat his trial attorney permtted himto plead guilty to
a defective indictnment and did not object to the affirmative
finding on use of a deadly weapon. The trial court instructed the
parties to submt affidavits by March 30, 1991 on the petitioner's
cl ai ns. Elliott asserts he did not receive notice of the order
until April 16, 1991, and he filed no tinely affidavit. Thus, the
trial court relied solely on an affidavit from Elliott's tria
attorney, who said he had discussed the defective indictnent with
Elliott and that Elliott nmade an informed choice to plead qguilty.

The trial court found that Elliott's attorney did di scuss
the indictnment wwth himand that Elliott nade an i nformed choice to

pl ea bargain. The Court of Crim nal Appeals denied relief.



Elliott then brought his habeas claimto federal district
court, which also denied relief, he has tinely appeal ed, raising
the sane issues that he did in state court.

In order to prevail on a claimof ineffective assistance
of counsel, a defendant nust show that counsel's representation
fell bel ow an objective standard of reasonabl eness, and there is a
reasonable probability that, but for counsel's unprofessional
errors, the result of the proceeding would have been different.

Strickland v. Washington, 466 U. S. 668, 687, 104 S. . 2052, 2064

(1984). A petitioner nust satisfy both prongs of this test before
he is entitled to relief. Mreover, there is a strong presunption
t hat counsel rendered adequate assi stance.

Rel ying on the state habeas results, the federal district
court found that Elliott was inforned of potential defects in the
i ndi ctment and notw t hstandi ng those defects, he elected to pl ead
guilty. Elliott contends that the district court incorrectly
deferred to the state trial court's habeas fact findi ng because the
state court procedures did not give Elliott an adequate opportunity
to respond to his attorney's affidavit. W need not decide the
guestion of the appropriate scope of 8§ 2254(d) deference, however,
because the district court's ultimte decision was correct for
anot her reason.

Elliott argues that his indictnent was defective because
it failed to specify that a weapon had been used in the of fense and
that his victimwas a peace officer, making the crinme a capita

of f ense. Consequent | vy, he asserts, hi s attorney was



unconstitutionally inconpetent for permtting himto plead guilty
to a defective indictnent. This claim does not satisfy either

prong of the Strickland standard, nuch Iess both. Initially, the

i ndi ct ment does not appear to have been defective under Texas | aw,

therefore failure to object to it cannot have been professionally
unreasonable. In Texas, an indictnent that tracks the statutory
| anguage for the offense charged is sufficient to provide noticeto

the defendant. See Bollnman v. State, 629 S.W2d 54, 55 (Tex. Cim

App. 1982). The original indictnment, as quoted above, did indeed
track the statutory |anguage for a crimnal attenpt. Texas Penal
Code Ann. 8 15.01 (Vernon Supp. 1989). The | anguage al nost surely
sufficed, in the absence of a notion to quash, to charge attenpted

capi tal nurder. Colman v. State, 542 S.W2d 144, 145-46 (Tex.

Crim App. 1976).
But in any event, on habeas this court is not free to
review the sufficiency of a state crimnal indictnent unless the

defect robbed the trial court of jurisdiction. Mrlett v. Lynaugh,

851 F.2d 1521, 1523 (5th Cr. 1988). The State Court of Crim nal
Appeal s inplicitly held that the trial court had jurisdiction here,
because, after being presented with Elliott's argunents that his
counsel erred by permtting himto plead guilty to a defective

indictnent, it deni ed habeas relief. See Liner v. Phel ps, 731 F. 2d

1201, 1203 (5th Gr. 1984); Al exander v. MCotter, 775 F.2d 595,

598 (5th Cir. 1985).
If the indictment could be considered defective, and

counsel's failure to object to it was unreasonable, Elliott is



utterly unable to show prejudice. In HIl v. Lockhart, 474 U. S.

52, 58, 106 S. Ct. 366 (1985), the Suprene Court explained that in

order to prove Strickland' s "prejudi ce" conponent in the context of

aguilty plea, "the defendant nust show that there is a reasonabl e
probability that, but for counsel's errors, he would not have
pl eaded guilty and would have insisted on going to trial." This
court has described the test as "objective" and has eval uat ed "what

a reasonable person in the defendant's shoes would do." United

States v. Smth, 844 F.2d 203, 209 (5th Cr. 1988).

It is difficult to see what advantage Elliott woul d have
gotten if he had refused to plead guilty because of the allegedly
defective indictnent. The state could easily have reindicted him
and cured the defect. There was thus no prejudice to Elliott even
if his plea was unknowi ng, m sinfornmed and involuntary because of

counsel's neglect. See also Norman v. McCotter, 765 F.2d 504, 508

(5th Cr. 1985) (erroneous legal advice regarding defective
i ndi ctnment held not prejudicial). And in this case, there is no
need to specul ate on whether Elliott would "objectively" have been
better off going to trial. He persuaded his attorney to seek a new
trial; he was retried under a new, corrected indictnent; and the
jury sentenced himto 60 years, ten nore than he got under the
first indictnment, verifying counsel's sound judgnent that Elliott
was better off with a gquilty plea. There is no reasonable
probability that counsel's failure to object to the first

indictnment prejudiced Elliott in any way.



Elliott next asserts that his trial counsel was
i neffective because he did not object to the affirmative deadly
weapon finding entered with the guilty plea judgnment. Accordingto
Elliott, the indictnment did not give himadequate notice that such
a finding would be nade. Nowhere does the first indictnent
specifically nention a deadly weapon or any weapon at all. He says
that the error prejudi ced hi mbecause the affirmative deadly weapon
finding had the effect of increasing his incarceration tinme before
he woul d be eligible for parole.

Elliott argues that if counsel had objected to the
indictnment on this basis, the trial court could not have found that
a deadly weapon was used in the crine. This argunent assunes that
a Texas court would have held that the indictnent insufficiently
pled that Elliott used a deadly weapon when he attenpted to shoot

the police officer. Under Strickland, these contentions fail

First, the fact that the indictnent does not nention a deadly
weapon does not prevent a Texas judge who is the trier of fact on
puni shnment issues frommaki ng an affirmati ve deadl y weapon fi ndi ng.

Fann v. State, 702 S.W2d 602, 604-05 (Tex. Crim App. 1986). The

state trial court had the authority to find from the evidence
before himthat a deadly weapon was used during the comm ssion of
t he of fense.

Second, Elliott had adequate notice that the use of a
deadly weapon woul d be a fact issue at trial. Defendants are only
entitled to notice "in sone forn' that the use of a deadly weapon

w Il be contested. Gettenberg v. State, 790 S. W2d 613, 614 (Tex.




Crim App. 1990), citing Ex parte Beck, 769 S.W2d 525, 526 (Tex.

Crim App. 1989). Elliott tries unsuccessfully to distinguish

G ettenberqg on its facts because it involved two i ndictnents, one

of which did nention the use of a deadly weapon. This rejoinder
fails, however, to cone to grips with the plain neaning of the
| anguage in the first indictnent in this case. The i ndictnent
charged Elliott with attenpted capital nurder by "shooting" SamH

Jones. As Grettenberg noted, any allegation which avers an attenpt

to cause the death of a person by the use of a nanmed weapon or
instrument, necessarily includes an allegation that the naned
weapon or instrunment was, in the manner of its use or intended use,
capabl e of causing death. 790 S.W2d at 614. The sane principle
holds true here, where the act in which Elliott engaged, i.e

attenpting to shoot and kill the officer, necessarily connoted use
of a weapon that could inflict shots of a deadly nature. Elliott
therefore knew that a judge or jury mght decide that he used a
firearmto shoot and that the firearmwas capable of inflicting a
deadl y wound.

Since under Texas law the affirmative deadly weapon
finding was not flawed either by insufficient pleading or |ack of
notice to Elliott, it cannot be nmaintained that his attorney's
failure to conplain about the finding was professionally

unreasonable. This claimfails the first prong of the Strickl and

test.
For these reasons, the district court's judgnent denying

habeas relief is AFFI RVED



