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PER CURI AM !

Antonio Cardenas and Juan Gaytan-Medina appeal their
convi ctions, and Cardenas his sentence, arising froma conspiracy
to possess with intent to distribute 250 kil ograns of cocai ne; we

AFFI RM

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion

shoul d not be publi shed.



| .

On Cctober 8, 1991, drug enforcenent agent Wi pple and detective
McBain nmet with cooperating w tness Samani ego and Fernando Ferez-
Ar ana. Wi pple told Ferez that he was |ooking for sonmeone who
coul d supply 500 kil ogranms of cocaine per week. Ferez responded
that his organization could, but that only 250 kilograns were
avai l abl e then. The price was set at $15,500 per kilogram The
agents net with Ferez and Samani ego | ater that evening to sanple
t he cocai ne.

The next day, the agents net with Ferez, who inforned them
that he could deliver only 80 kilograns and that the full 250
kil ograns would not be available until the next day. Wi ppl e
refused the partial delivery; the parties agreed to neet the
follow ng day at the sane |ocation for the full delivery.

Wi ppl e and McBain net Ferez the follow ng day at a parking
| ot. On arriving, the agents observed Ferez conversing wth
appel | ant Gaytan- Medi na. Ferez approached t he agents and suggest ed
that they followhimto a different | ocation. MBain, Wipple and
Ferez pulled out of the parking |l ot in separate vehicles, foll owed
by Gayt an- Medi na.

Gaytan- Medina arrived at a residence before the others and
opened t he garage door. Gaytan-Medina then positioned hinself in
the front yard wth a rake in his hand, although the yard consi sted
only of rocks and dirt. Ferez instructed Gaytan-Medina to go the
store and purchase sone beer. After Gaytan-Medina returned from

the store, he went back outside to the front yard.



Approxi mately twenty mnutes |ater, Ferez opened the garage
door, allow ng an autonobile driven by appel | ant Cardenas to enter.
Once the garage door was shut, Cardenas opened the trunk; it was
filled with kilo packages of cocaine. Cardenas, Ferez, and MBain
| oaded 71 kilos into McBain's vehicle. After Cardenas' vehicle
unl oaded, he left. Gaytan-Mdina was still positioned in the front
yard.

Several mnutes later, Ferez received a tel ephone call and
tol d Wi ppl e that the supplier wanted paynent for the 71 kil ograns.
Wi ppl e refused. Shortly thereafter, Cardenas returned and al so
told Whipple that he had to first pay for the 71 kilos. Wi pple
of fered to show the noney to ensure the full delivery, and Cardenas
left torelay the nessage to the suppliers. Ferez then received a
t el ephone call advising himthat the suppliers felt confortabl e and
would be conpleting the delivery. Meanwhi | e, Gayt an- Medi na
mai ntai ned his position in the front yard.

McBain then went to his vehicle and attenpted to neatly pile
the 71 kil os. Ferez offered to buy sone trashbags to make
unl oadi ng easier; he ordered Gaytan-Medina to buy trashbags and
nmore beer. Wen Gaytan- Medi na returned, he net Ferez and McBain in
t he garage, handed Ferez the trashbags, and remai ned in the garage
whi | e Ferez and McBai n | oaded t he bags. Gaytan-Medi na then resuned
his position in the front yard. Several mnutes |ater, Cardenas
returned, appearing very nervous. Gaytan- Medina was with him
Cardenas announced that sone of their vehicles were being foll owed

and demanded paynent for the 71 kilos. Wi pple then asked Ferez



whet her the place was safe and said to Gaytan- Medi na, "You' ve been
here all norning |ong. Have you seen anything?" Gaytan- Medi na
responded, "Look, 1've been out here since 7:00 o'clock in the
nor ni ng. |'ve been driving around and | haven't seen anybody.
Everything is safe.”

When t he agents insisted on conducting the whol e deal at once,
Cardenas asked Gaytan-Medina to find a couple of blankets to help
hi munl oad t he nmerchandi se. Two mnutes |later, officers arrived to
make the arrests. Wen they entered the front door, Gaytan-Medi na
was the first one out the side door.

Cardenas and Gaytan-Medina were indicted with others for
conspiracy to possess with intent to distribute in excess of five
kil ograns of cocaine, in violation of 21 U S.C. §8 846 (count one).
Cardenas was also charged wth possession of nore than five
kil ograns of cocaine with intent to distribute, in violation of 21
US C §841(a)(1l) (count two). A jury convicted Cardenas on both
counts and Gaytan-Medina on count one. The district court
sent enced Cardenas to concurrent 235-nonth terns of inprisonnent on
each count, with five years of supervised rel ease; Gaytan-Medi na,
to 151 nonths, with five years of supervised rel ease.

.
A

Both appellants contest the sufficiency of the evidence to
support their convictions. "I'n deciding the sufficiency of the
evidence, we determ ne whether, viewing the evidence and the

i nferences that may be drawn fromit in the light nost favorable to



the verdict, a rational jury could have found the essential
el emrents of the offenses beyond a reasonable doubt." Uni ted
States v. Pruneda- Gonzal ez, 953 F.2d 190, 193 (5th Gr.), cert.
denied, __ US _ , 112 S. C. 2952 (1992). It is within the
sole province of the jury to determne the weight and credibility
of the evidence. United States v. Pena, 949 F.2d 751, 756 (5th
CGr. 1991).

To establish the conspiracy, the governnent nust prove (1)
that an agreenent with intent to distribute existed; (2) that each
conspirator had know edge of the agreenent; and (3) that each
voluntarily participated in the conspiracy. U.S. v. Sanchez, 961
F.2d 1169, 1174 (5th Cr.) (citation omtted), cert. denied,
us _ , 113 S. . 330 (1992). Al t hough the governnent nust
prove all three el enents beyond a reasonabl e doubt, it need not do
so by direct evidence. "An agreenent may be inferred fromconcert
of action, participation froma "collocation of circunstances,' and
know edge from surroundi ng circunstances." ld. (quoting United
States v. Espinoza-Seanez, 862 F.2d 526, 537 (5th Cr. 1988)
(citations omtted). "Mere presence at the scene and close
association with those involved are insufficient factors alone;
nevertheless, they are relevant factors for the jury." | d.
(enphasis in original).

1
Gayt an- Medi na contends that the evidence failed to establish

that he knew about a conspiracy to sell cocaine. W disagree.



As di scussed, Gaytan-Medi na was present at critical junctures
of the transaction. He was with Ferez when he net the agents at
the parking lot; he opened the garage to let MBain in so that
McBai n could have his van | oaded with cocaine; he stood in front
of the house, raking dirt, during the delivery of the cocaine; and
he was present when MBain and Ferez transferred 71 Kkilos of
cocaine to trashbags, albeit in small covered packages? when
Wi ppl e discussed the delivery of cocaine, and when Cardenas
announced that he thought they were being watched. Gaytan-Mdina
confirmed his role as a | ookout when he responded to Wi pple's
i nqui ry about surveillance. Additionally, when agents entered to
make the arrests, Gaytan-Medina was the first to depart.

2.

Cardenas contends that the evidence was insufficient to
convict him on either count. The elenents for conspiracy are
st ated supr a. To prove possession of a controll ed substance with
intent to distribute, the Governnent nust prove beyond a reasonabl e
doubt Cardenas's possession of the illegal substance, know edge,
and intent to distribute. United States v. Prieto-Tejas, 779 F. 2d
1098, 1101 (5th Gr. 1986) (citation omtted). The necessary
know edge and i ntent can be proved by circunstantial evidence. |d.

Additionally, "[i]ntent to distribute a controlled substance may
generally be inferred solely from possession of a | arge anount of

t he substance." 1d.

2 The jury was entitled to reject Gaytan-Mendi na's contention
that he did not know that the covered packages contai ned cocai ne.



The evidence was sufficient. The Governnment proved that
Cardenas arrived at the scene of the arrest driving a car | oaded
Wi th cocaine, that Cardenas hel ped unload the cocaine into the
undercover vehicle, that Cardenas left the scene to pick up and
deliver the remaining 179 kilograns of cocaine, and that he
returned to demand paynent for the first 71 kil os before delivering
t he remai nder.

B

Gaytan-Medina contends that a supplenental instruction
i nproperly confused the jury and had the effect of coercing a
guilty verdict. During its deliberations, the jury presented a
note to the court, stating:

We have a verdict on two counts for Ferez and two
counts for Cardenas, but are undecided on the one
count for Medina. WIIl this jeopardize the whole
trial?

After reading the jury's partial verdict, the court inforned
it that it had a supplenental charge that m ght assist in their
arriving at a unaninpus verdict "on that phase of the case".
Because it was late in the day, however, the court recessed. The
next day, over Gaytan-Mendina's objections, the court issued an
Al l en charge, see Allen v. United States, 164 U S. 492 (1896). The
jury returned a qguilty verdict.

"We reviewAl |l en charges for conpliance with two requirenents:
(1) the semantic deviation fromapproved All en charges cannot be
so prejudicial as to require reversal, and (2) the circunstances
surrounding the giving of an approved Al len charge nust not be
coercive.'" United States v. Heath, 970 F.2d 1397, 1406 (5th Cr
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1992) (internal citations omtted). "The district court is given
broad discretion to determ ne whether an Al len charge m ght coerce
ajury." 1d. (citation omtted).

Gaytan-Medina does not contest the |anguage of the
suppl enent al charge, but contends that because the charge failedto
specify that it was directed at the jury's deliberations as to
Gaytan-Medina only, it was coercive. W di sagree. The court
rendered partial verdicts in front of the jury, stating "those
verdicts will be accepted and the court at the proper tine wll
enter judgnent based on the verdicts of the jury in that phase of
the case"; accordingly, we conclude that the court's failure to
specify Gaytan-Mendina in its supplenental charge was not
m sl eading and therefore did not result in coercion.

C.

Cardenas nmmintains that he was deprived of due process
because the governnent elicited testinony referring to his silence,
except to state a need for a lawer, after he was arrested and
gi ven a M randa war ni ng. Because Cardenas failed to object to the
testinony at trial, we reviewonly for "plain error,"” that is, the
error nust be "so great as to result in the likelihood of a grave
m scarriage of justice". US. v. Carter, 953 F.2d 1449, 1463 (5th
Cr.) (quotation and citations omtted), cert. denied, __ US.

., 112 s, . 2980 (1992).

The due process clause forbids use of a defendant's post-

arrest silence for the purpose of inpeaching an excul patory story

offered at trial, Doyle v. Chio, 426 U S. 610, 617-18 (1976), or



for its substantive value. Carter, 953 F.2d at 1463 n.6. Here,
the officer's testinony made a single reference to Cardenas's
sil ence.?® Cardenas did not testify at trial and offered no
excul patory story; and, as discussed supra and infra, evidence of
his guilt is overwhel m ng. Therefore, affirmng the conviction
will not result in a grave mscarriage of justice. See Carter, 955
F.2d at 1463 (holding that where defendant had not offered
excul patory story, isolated coment on post-arrest silence did not
constitute plain error).
D.
Cardenas contends on two bases that the district court erred
in fixing his base offense |evel.
1
First, Cardenas maintains that the district court erred in

basi ng his sentence on 250, rather than 71, kilos of cocaine. W

3 After the arresting officer testified regarding Cardenas's
arrest and the issuance of the Mranda warning, the governnent
proceeded as foll ows:

Q Al right. After you advised himof his

rights, did he indicate that he understood his

ri ghts?

A.  Yes, he did.

Q And did you ask himif he wished to be
guestioned or interviewed about his arrest?

A Yes, | did.
Q And how di d he respond?
A He said, no, he needed a | awyer.
No further questions were asked regarding the arrest.
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review for clear error the sentencing court's factual findings on
the quantity of drugs inplicated in a given offense. See e.q.
United States v. Robins, 978 F.2d 881, 889 (5th Cr. 1992).

Pursuant to the Sentencing Cuidelines, "[i]f a defendant is
convicted of a conspiracy or an attenpt to commt any offense
involving a controlled substance, the offense |evel shall be the
sane as if the object of the conspiracy or attenpt had been
conpleted.” U S.S.G 8§ 2D1.4(a). Comrentary to 8§ 2D1.4 cross-
references to § 1B1. 3, which provides that where Chapter Two nakes
such a cross-reference, the base offense | evel shall be determ ned
based on "all acts and om ssions commtted or aided and abetted by
the defendant, or for which the defendant would be otherw se
accountabl e, that occurred during the comm ssion of the offense of
conviction, ...." US S G § 1B1.3(a)(1) (enphasis supplied).
Commentary to 8§ 1B1. 3 expl ains that conduct for which the def endant
"woul d be otherw se accountable" includes conduct of others that
was "reasonably foreseeable by the defendant."” § 1B1.3(a)(1)
coment. (n.1).

The presentence report (PSR) concluded that Cardenas was
responsi ble for 250 kilos. |In support, it contained a statenent by
Cardenas reflecting full know edge of the anmount under negoti ati on.
According to the PSR, Cardenas stated "that paynent for the 71
kil ograns must be nmade and the remaining 179 kil ogranms woul d be
delivered in three days". Cardenas did not specifically object to
this statenent, but nade the nore general objection that "at no

time did defendant Antonio Cardenas negociate [sic] or take
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responsibility for 250 kilos of cocaine". The district court
inpliedly rejected his unsworn assertion, and hel d hi mresponsible
for 250 kilos; in so doing, it did not clearly err.*

Both the PSR and the evi dence adduced at trial establish that
Cardenas had an agreenent with Ferez and others to provide 250
kilos of cocaine; and that Cardenas had know edge that the
conspirators were reasonably capabl e of produci ng that anmount. As
stated supra, the PSR reports a statenent by Cardenas indicating
that he was aware of the full extent of the negotiations. "[ Al
presentence report generally bears sufficient indicia of
reliability to be considered as evidence by the trial court in
maki ng the factual determ nations.” Robins, 978 F.2d at 889.

In addition, and as discussed, trial testinony established
that after delivering the initial load of 71 kilos of cocaine,
Cardenas returned to the residence and demanded paynent for 71
kilos before the delivery of the remaining 179 kil os. Agent
Wi ppl e expressed doubt to Cardenas whether he could deliver 250
kil ograns of cocaine. Cardenas replied that "we need t he noney for
the first 71 before we bring the rest to you". \Wipple then set
forth a plan, stating, "when you deliver the other 179 kil os then
"Il hand you the keys to the Cadillac and he can take that noney

wherever he wants to take it to". Cardenas replied, "I need to go

4 The district court was not required to make explicit findings,
pursuant to Fed. R OCim P. 32(c)(3)(D), because Cardenas's
obj ecti ons consisted of unsworn assertions and therefore did not
create a viable issue. See United States v. Witlow, 979 F. 2d
1008, = (5th Gr. 1992) (stating that objections in the form of
unsworn assertions do not create a viable issue).
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talk to them and see what they say about this". Cardenas left and
returned to say that the "heat" was there and that the deal would
have to conpleted at a |later date. Cardenas indicated that they
would load the 71 kilos of cocaine and attenpt to conplete the
transaction three days |ater. In view of the evidence, the
district court did not clearly err in holding Cardenas responsible
for 250 kil ograns of cocai ne.
2.

Second, Cardenas cites United States v. Puma, 937 F.2d 151,
159-60 (5th Gir. 1991), cert. denied, ___ US. __ , 112 S. C. 1165
(1992), and contends that the district court reversibly erred by
failing to nmake a finding as to the quantity of cocai ne Cardenas
ought reasonably to have foreseen was involved in the conspiracy.
This contention is without nerit. |In Puma, this court concluded
that the Guidelines required the district court to nmake a specific
finding as to know edge or foreseeability because the entire anmount
of contraband involved in the conspiracy was not automatically
attributable to the defendant; here, there was nore than anple
evi dence indicating that Cardenas was personally involved in the
di stribution of 250 kil os of cocaine. Accordingly, in calculating
the base offense level pursuant to U S S.G 8§ 1B1.3(a)(1l), the
court was not required to nake a specific finding of know edge or
foreseeability.

L1l
For the foregoing reasons, the judgnents are

AFFI RVED.



