IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8181

RESOLUTI ON TRUST CORPORATI ON,
As Conservator for Sunbelt Federal Savings, FSB,

Pl ai ntiff-Appellee,

VERSUS
BRI AN D. PARDO and ELI ZABETH S. PARDO,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Western District of Texas
(W91 Cv 273)

(Decenber 10, 1992)
Bef ore REAVLEY, SM TH, and DeMOSS, Circuit Judges.
JERRY EE. SMTH, Circuit Judge:”’

Brian D. and Elizabeth S. Pardo appeal the grant of summary
judgnent against them and in favor of the Resolution Trust

Corporation ("RTC"). The district court held that the D QGench

Duhne doctrine and its statutory counterpart, 12 U. S.C. § 1823(e),

bars the Pardos, makers on a prom ssory note, fromasserting their

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



affirmative defenses to its enforcenent against the RTC the

ultimte holder of the note.! Finding no error, we affirm

| .

On Decenber 2, 1984, the Pardos executed a prom ssory note in
t he principal amount of $200,000 to Western Savi ngs Associ ation,
payable in nonthly installnments beginning in January 1985 and
mat uri ng Decenber 2, 1989. After Novenber 2, 1987, the Pardos
ceased to nmake required the nonthly install nents due under the note
and failed to remt the balance of the note at maturity. T he
unpaid principal due is $198,499.37; as of February 11, 1991,
$89,971.91 in wunpaid interest had accrued on the note, wth
interest continuing to accrue at the rate of $73.42 per day.

I n Septenber 1986, Western Savings Associ ation was decl ared
i nsol vent by the Federal Hone Loan Bank Board ("FHLBB"), and the
Federal Savings and Loan Insurance Corporation ("FSLIC') was
appoi nted receiver. Created as a successor corporation, Wstern
Federal Savings Associ ation acquired substantially all of Wstern
Savi ngs Associ ation's assets, including the Pardos' note, fromthe
FSLI C. On August 19, 1988, however, Western Federal Savings
Associ ati on was decl ared insolvent, and substantially all of its

assets and the note were transferred to Sunbelt Savings, FSB. This

! The district court also ruled, in the alternative, that the Pardos
def enses were barred by the federal holder in due course doctrine. See B.L.
Nel son & Assoc., Inc. v. Sunbelt Sav., 733 F. Supp. 1106, 1109 (N. D. Tex.
1990). Because application of the D Cench, Duhne doctrine constitutes an
adequat e and i ndependent basis upon which to sustain the grant of summary
judgnent, we do not reach the question of the federal holder in due course
doctrine's applicability.
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destination proved to be no nore than a rest stop, however, for in
April 1991, Sunbelt Savings, FSB, was declared unsafe to transact
busi ness, and the RTC was appointed its receiver; Sunbelt Federal
Savi ngs, FSB, subsequently was created and purchased substantially

all of its assets. The RTC was appoi nted as conservator.

.

Sunbelt Savings, FSB, originally brought suit in state court
to collect the anmbunt due on the note. Upon its insolvency, the
RTC as conservator intervened as plaintiff and renoved the action
to federal court. On January 15, 1992, the RTC noved for summary
judgnent on all its clains, asserting that it had satisfied al
el ements for recovery on the note as a matter of |law, that the RTC
had assuned no liabilities arising out of the note, and that the
affirmati ve defenses interposed by the Pardos were barred by the

federal comon | aw doctrine enunciated in D Cench, Duhne & Co. V.

Federal Deposit Ins. Corp., 315 U S. 447 (1942), and section

1823(e).

Conceding their default on the | oan, the Pardos asserted, in
opposition to the RICs claim the affirmative defenses of
estoppel, fraudul ent i nducenent, and | ack of consideration. At the
time the Pardos signed the note, M. Pardo's conpany, ASK Cor por a-
tion, was i ndebted to Western Savi ngs Associ ation for approxi mately
five mllion dollars, and M. and Ms. Pardo were personally
i ndebted to Western for approximately one mllion dollars. ASK

Corporation maintained a depository account with Western in the



amount of $2, 000, 000; the Pardos' personal indebtedness was secured
by a I'i en upon ASK stock and upon certain real estate and machi nery
and equi pnent.

Two of ASK' s directors )) Jarrett Wods, also the President
and CEO of Western Savings Association, and M chael Vaughn, its
general counsel )) approached M. Pardo in Novenber 1984 in
connection with his attenpt to renew the loan. They inforned him
that while the original |oan was adequately collateralized, any
renewal would be conditioned wupon his providing additional
col |l ateral. They suggested a "split" of the original loan into
two, with additional collateral being attached to the original
| oan. This second loan )) signed on Decenber 4, 1984, for
$200, 000, and secured by a second nortgage on the Pardos' Coryell
County ranch property )) is the loan at issue in this case.

The Pardos' affirmative defenses arise principally fromthe
fact that Wods and Vaughn's advice was provided after Wstern
recei ved a tenporary order to cease and desi st fromthe FHLBB dat ed
June 22, 1984, as a consequence of the thrift's precarious
financial condition and its alleged pursuit of unsafe and unsound
banki ng practices. Wstern waived adm nistrative review, and the
order becane permanent by stipulation on June 27, 1984. Wbods
never infornmed Pardo of the bank's predicanent.? Pardo cl ai ns that

had he known of Western's financial difficulties, he woul d not have

2 The Pardos intimate that Wods's actions with respect to the
recol lateralized | oan constituted one of the "drastic neasures to avert
regul atory action” with which the Federal Deposit |nsurance Corporation
Séggl C') charged Wods in its civil conplaint against himfiled Cctober 19,
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renewed the note. Addi tionally, Pardo contends that the note

| acked consideration, as Western had not given new value for it.
The district court granted sunmary judgnent in favor of the

RTC and found the Pardos' affirmative defenses insufficient as a

matter of law. According to the court, the D Gench, Duhne doctrine

and section 1823(e) bar the Pardos' clains and defenses because
they relate to collateral 1issues wunrecorded in Wstern and
Sunbelt's records. The court also concluded, in the alternative,
that the purchase and assunption agreenent between the RTC and
West ern Federal Savings Association did not include any unsecured
clains arising fromthe thrift's conduct. Hence, the RTC coul d not
be liable; any theories upon which the Pardos sought recovery were
therefore properly asserted against the FSLIC in its capacity as

receiver.

L1l
W review de novo the district court's decision to grant

summary judgnent. Sanmad v. Gty of Dallas, 940 F.2d 925, 937 (5th

Cr. 1991). The pertinent test is supplied by Fed. R Cv.
P. 56(c), which provides that sumary judgnent shall issue if the
record evidence presented by the parties "shows] that there is no
genui ne issue as to any material fact and that the noving party is

entitled to a judgnent as a matter of | aw A material fact is in
genui ne dispute when the evidence, viewed in the light nobst
favorable to the non-novant, would permt a jury to return a

verdict for that party. Anderson v. Liberty Lobby, Inc., 477 U S




242, 248 (1986).

| V.
The instant promssory note is a negotiable instrunent
governed by Texas |l aw, specifically Tex. Bus. & Coomm Code art. 3.

Anberboy v. Societe de Banque Privee, 831 S.W2d 793, 797 (Tex.

1992) (hol ding vari abl e-rate notes such as the one at issue here to

be negotiabl e i nstrunents governed by article 3); Ackernman v. FDI C,

973 F.2d 1221, 1223 (5th Cr. 1992) (applying Anberboy). Recovery
on the note is governed by Tex. Bus. & Comm Code § 3.307(b)
(Vernon 1968) (Texas UCC). Under section 3.307 and Texas casel aw
interpreting it, the RTC has the burden of proving that the note
was executed, the note is in default, RTCis the present hol der of

the note, and a certain balance is due and owwing. B.L. Nelson &

Assoc., 733 F. Supp. at 1109. Proof of these elenents wll
establish the RTC s right to recover fromthe Pardos.

It is undisputed that the RTC has established these el enents
inits notion for summary judgnent and accordingly is entitled to
recovery on the note. Unl ess the Pardos' affirmative defenses
present a contested issue of material fact, we nust affirm the
summary judgnent.

The district court concluded that the Pardos' defenses were

barred by application of D Gench, Duhne and section 1823(e). Under

either of these, "[n]o agreenent which tends to dimnish or defeat
theright, title or interest of the [FDIC] in any asset acquired by

it under this section, either as security for a loan or by



purchase, shall be valid against the [FDIC]" unless it neets four
specific requirenents.?

The D Gench, Duhne doctrine is "a comon | aw rul e of estoppel

precluding a borrower from asserting against the FD C defenses

based upon secret or unrecorded "side agreenents' that alter[] the

ternms of facially unqualified obligations.” Bell & Mirphy & Assoc.
V. InterFirst Bank Gateway, N A, 894 F.2d 750, 753 (5th Cr.),

cert. denied, 111 S. C. 244 (1990). The focus of the court's

inquiry nmnust be upon the instrunent itself; consideration of
collateral evidence intended to prove the instrunent void or
invalid is prohibited. "Sinply put, transactions not reflected on
the bank's books do not appear on the judicial radar screen

either." Bowen v. FDIC 915 F.2d 1013, 1016 (5th Gr. 1990). As

the Court noted in Langley v. FDIC, 484 U.S. 86, 91-92 (1987), a

3 The full text of § 1823(e) provides,

No agreenent which tends to defeat the interest of the EFDIC] in
any asset acquired by it under this section or section 1821 of
this title, either as security for a |oan or by purchase or as
recei ver of anE i nsured depository institution, shall be valid
agai nst the [FDIC] unless such agreenment ))

(1) shall be in witing,

(2? ~was executed by the depository institution and any
person claimng an adverse interest thereunder, including the
obl i gor, contenporaneously with the acquisition of the asset by
the depository Institution,

(3) was approved by the Board of Directors of the
depository institution or its |oan commttee, which approval shal
be reflected in the minutes of said board or conmittee, and

(4) has been, continuously, fromthe tine of its execution
an official record of the depository institution

As the policies to be served by the D Cench, Duhme doctrine and § 1823(e) are
identical, the reasoning applied in D Cench, Duhne cases is agp!lpable to

§ 1823(e) cases, and vice-versa. dney Sav. & Loan Ass'n v. Trinity Banc Sav.
Ass'n, 885 F,2d 266, 274 (5th Gr. 1989%. Qur analysis in what follows,
tﬁﬁrefore, wi Il not distinguish anong those cases applying one and not the

ot her.




central goal of the statute is to protect the FDIC fromundi scl osed
"secret" agreenents that, if credited, woul d underm ne t he val ue of
a failed thrift's assets:

One purpose of the 8§ 1823(e) is to allow federal and
state bank examners to rely on a bank's records in

evaluating the worth of the bank's assets. Such
eval uations are necessary when . . . the FDICis deciding
whether to liquidate a failed bank or to provide

financing for purchase of its assets (and assunption of
its liabilities) by another bank. The last kind of
evaluation, in particular, nust be nmade "with great
speed, usually overnight, in order to preserve the going
concern value of the failed bank and avoid an

interruption in banking services." Neither the FDI C nor
state banking authorities would be able to nake reliable
evaluations if bank records contained seemngly

unqual ified notes that are in fact subject to undi scl osed
condi ti ons.

(Quoting Gunter v. Hutcheson, 674 F.2d 862, 865 (11th Cr.), cert.

denied, 459 U. S. 826 (1982).) (CGtations omtted.)

Under D OCench, Duhnme, a claim or defense against a federa

institution will be estopped where the borrower has "lent hinself
to a schene or arrangenent whereby the banking authority . . . was
likely to be msled." D Cench, Duhne, 315 U S. at 460. I n

Langl ey, the Court extended the reach of D Gench, Duhne to estop

the borrower's assertion, against the FDI C, of the defense of fraud
in the inducenent to a note executed to finance the purchase of a
parcel of |and. The bank, as original holder of the note,
al l egedly had m srepresented t he anount of | and and m neral acreage
inthe tract and falsely warranted that there were no outstanding
m neral |eases on the property. Finding that the truth of an
express or inplied warranty constituted a condition upon the

obligation to repay and therefore was part of the "agreenment" to



which the recording requirenents of section 1823(e) apply, the
Court concl uded that where such all eged conditions fail to neet the
statute's requirenents, they are not assertabl e as def enses agai nst
the FDIC. Langley, 484 U S. at 96.

More recently, the Eleventh Crcuit found Langl ey dispositive
of a case presenting a factual scenario nearly identical to that of

the case before us. In ESLIC v. Gordy, 928 F.2d 1558, 1565 (1l1lth

Cr. 1991), the borrower asserted the personal defense of fraud in
the factum )) which Langley had conceded in dicta mght not be
barred by D QGench, Duhne, see 484 U S. at 93 ("[r]espondent

conceded at oral argunent that the real defense of fraud in the
factum. . . would take the instrunent out of 8 1823(e)") )) where
Vernon Savings & Loan, the original holder of the note, was
conceded to have msrepresented its financial condition and
conceal ed the fact of its insolvency throughout the period in which
the terns of the note were negotiated. 928 F.2d at 1560-61. See
also FDIC v. Payne, 973 F. 2d 403 (5th Cr. 1992) (citing Langley in

applying D QGench to estop guarantor's assertion of defense of
bank' s fraudul ent i nducenent that m srepresented nmaker's financi al
condi tion).

The Eleventh Crcuit rejected the borrower's contention that
such m srepresentati ons went to the character or essential terns of
the note and therefore constituted fraud in the factum Rather,
Vernon's msrepresentations of solvency )) |like those the Pardos
all ege to have been nmade by Western Savi ngs Association )) nerely

i nduced the borrower to enter into the agreenent. As such, the



m srepresentations were prototypical fraud in the inducenent,*
assertion of which against the FDIC was barred by the |ogic of
Langl ey.

The conclusion reached in Gordy reinforces our belief that
Langl ey precludes the Pardos' assertion of their defense to the
RTC s enforcenent. As an inplied condition to the Pardos'
obligationto repay their |oan, the truthful ness of Western Savi ngs
Associ ation' msrepresentations (or deceptive omssions) as toits
financial plight constituted a part of the "agreenent," as that
termis used in section 1823(e). As such, the lack of notice to
the FDIC resulting from the Pardos' failure to record these
conditions in accordance with section 1823(e)'s provisions invoked
that section's prohibition. They may not now assert, as a defense,
Western's fraud, inasnuch as the FDI C could not have had notice of
it when contenplating the takeover of the failing thrift.

Agai nst the application of Langley to the facts of the instant

case, the Pardos urge that a nore appropriate guide is provided by

4Wth this conclusion as to Western's all eged mi srepresentations the
Pardos are apparentlﬁ in accord. Attenpting to distinguish the instant case
fronwLangIe%, their Dbrief nonetheless presents a classic fraud-in-the-
i nducenent def ense:

However, the instant case is distinctly different fronwLangIe%.
Whereas in LanPIe% a condition of repaynent of the |oan was the
truthful ness of the affirmative representati ons nmade by the
| ender, the instant case establishes a situation where the
borrower was i nduced into signing the subject note based on the
conceal nent of nmaterial facts on the part of the lender (i.e. the
fact that the lender was in a financiall¥ precarious state). Had
Def endant s been aware of the precarious financial condition of the
| ender, Defendants would not have entered into the subject note.
~ Wile the nmisrepresentations nade by the bank in Langl ey are indeed
di ngui shable in their nature fromthose made by Western Savi ngs

sti
Associ ati on, Gbrd% denonstrates that any such distinction is one wthout a
difference. Fraud in the inducenent, however arising, is a defense barred b
§ 1823(e), so long as its anti-secrecy provisions have not been conplied wt
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FDIC v. Meo, 505 F.2d 790 (9th Cr. 1974). In carving out of

D Cench, Duhne's expansive contours an exception for innocent

makers harnmed by a bank's msrepresentations, the Ninth Crcuit
reasoned,
A bona fide borrower, |like Meo, is not an insurer of
financial representations of the bank with whom he
conducts busi ness. W conclude that a bank borrower who
was neither a party to any deceptive schene invol ving,
nor negligent with respect to, circunstances giving rise
to the clained defense to his note is not estopped from
asserting such defense agai nst the bank's receiver.
Id. at 793.

Were we to apply Meo's "innocent nmaker" exception to the
Par dos' situation, we perhaps would find that section 1823(e) posed
no bar to the Pardos' assertion of the thrift's fraud, where the
Par dos thensel ves cone before us bearing clean hands. We nust
reject, however, any contention that such an equitable exception

survived Langley.® Wile D Cench, Duhne is triggered whenever a

borrower has "lent hinself to a schene or arrangenent whereby the
banki ng authority . . . was likely to be msled," intent to deceive
on the borrower's part is not required to invoke the section's
operation. The doctrine applies "even when the borrower does not
intend to deceive banking authorities [and even if] the underlying
transaction [is not] fraudulent." Bowen, 915 F. 2d at 1016 (quoti ng

Beighley v. FDIC, 868 F.2d 776, 784 (5th G r. 1989).

| ndeed, Langley resolved a circuit split on this very point,

affirmng the Fifth Crcuit's opinion expressly rejecting any such

> See Payne, 973 F.2d at 406-07 (noting that the "Langl ey Court
gestrpyed)the “whol Iy i nnocent borrower' exception to the D Cench, Duhne
octrine").
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i nnocence exception® and overruling two cases suggesting that

D Cench, Duhne poses no bar where a borrower enters into a |oan

based in part upon a bank's m srepresentations as to its financi al

condition. See FDIC v. Hatnaker, 756 F.2d 34, 37 (6th Cr. 1985)

(dictum; GQunter v. Hutcheson, 674 F.2d 862, 867 (11th Cr.), cert.

deni ed, 459 U S. 826 (1982). See also Gordy, 928 F.2d at 1564 n. 12

(noting Langley's resolution of «circuit split in favor of
estoppel). Even if we were to find Meo applicable to the Pardos
situation, we cannot accept that it has survived the Suprene
Court's plain rejection of its reasoning in Langley.

For the foregoing reasons, we AFFIRM the district court's

grant of summary judgnent.

6 See FDIC v. Langley, 792 F.2d 541, 545 (5th Cir. 1986), aff'd, 484
U S 86 (1987):

Further, the courts have held that under section 1823(e) and

D Cench, the obligor's intent in deceiving bank exanmi ners or in
creating inconplete records is inmaterial; rather, "Lt]he stat ut e,
by its terns does not require that the obligor Iend hihself to a
degepthve schenme in the sense of participating with culpability in
a fraud."

SCpoting Chat ham Ventures, Inc. v. FDIC, 651 F.2d 355, 361 (5th Cir. Unit B
u

(

th

ly 19 1?, cert. denied, 456 U S 972 (1982).) Cf. Langley, 484 U S at 93
"W concl ude, however, that neither fraud in the inducenent nor know edge by
e FDICis relevant to the section's application.").
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