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PER CURI AM *

Appel I ant Manni ng was sentenced to serve 97 nonths in
prison and assessed ot her puni shnent after he pleaded guilty to one
count of distributing cocaine within a thousand yards of a school.
Wt hout even nmentioning a provision in the plea agreenent in which
he purportedly waived the right to appeal his sentence, he has

appeal ed and contested the district court's application of the

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



Sent enci ng Qui del i nes. W pretermt the issue whether Manning
wai ved his sentence appeal rights and find no nerit in his
obj ections to the sentence.

BACKGROUND

Manning was charged in two separate counts wth
distribution of "crack™ cocaine within 1000 feet of a public
school, both of fenses having occurred on August 31, 1991. On that
date two undercover officers purchased two rocks of crack cocaine
from co-defendant Jerry Lowe, who received it from Manning.
Previously, on June 13, 1991, Manning had been charged wth
possessi on of cocaine. On that date, Waco police officers behaving
suspi ciously, and when they tried to investigate, he evaded a body
frisk and ran away. Wen the police apprehended him he was found
lying face down in a field, with a bag containing 6.81 grans of
crack cocaine only two or three feet away.

Manni ng' s base offense |evel was calculated at 26, an
anount arrived at by totaling the weight of cocaine involved in the
two sales on August 30 with another sale on August 13 and the
anount sei zed on June 13. Over Manning's objection, the court nade
no adjustnment for acceptance of responsibility. Manning admtted
delivering one rock of cocaine to Lowe for sale to the undercover
officers. He denied delivering the other rock. Because Manni ng

woul d not admt involvenent in the "related conduct,"” credit was
deni ed.

Dl SCUSSI ON




Manning first disagrees that the 6.81 granms of cocaine
seized on June 13 should be included as part of the "relevant
conduct" for sentencing purposes. Section 1bl.3(2) of the
Quidelines allows the court to consider other offenses that are
"part of the sane course of conduct or common schene or plan" as
the of fense of conviction. Wether several transactions are part
of the sane course of conduct or common schene or plan as the
of fense of conviction is a factual determ nation, which we review
for clear error. Drug incidents that occur five nonths apart have

been held to constitute rel evant conduct factually. United States

v. Moore, 927 F.2d 825, 827-28 (5th Cr.), cert. denied, u. S.

_, 112 S, . 205 (1991). In this case, we find no clear error
in the trial court's determnation that all four crack cocaine
incidents were "relevant” to Manning's offense of conviction. Al
of the incidents involved crack cocaine and were located in the
sane general area. At least three of the incidents occurred cl ose
to a public school. Manning was a participant in three of the four
incidents, and Lowe was also a participant in three incidents
Lowe was used as direct distributor to the public for both Manni ng
and co-defendant Warren. Manni ng' s possession of 6.81 grans of
crack cocaine on June 13 reflected his ability to engage in
nunmer ous sal es. The district court determned by "clear and
convi nci ng evidence" that Manning's June 13 rel evant conduct had
occurred and was pertinent for sentencing. W cannot disagree.

Manni ng next contends that two points should have been

subtracted fromhis offense | evel for acceptance of responsibility.



US S G § 3el. 1l In his interview with the probation officer,
however, while Manning admtted giving Lowe one rock of cocaine to
deliver to the undercover officers on August 31, he denied giving
another rock to Lowe on the sane date. He al so deni ed nmaki ng any
prior sale and denied dealing cocaine for noney. The probation
officer, followwngthis circuit's authority, concluded t hat Manni ng
should not receive a credit for acceptance of responsibility,

because he had not accepted responsibility "for the total related

conduct." United States v. Mirning, 914 F. 2d 699 (5th Cr. 1990).
Manning relies on an anendnent to the comentary to 8 3el.1, which
becane effective in Novenber 1992, nore than a year after the
of fense occurred and six nonths after he had been sentenced. As
anended, the CGuidelines now provide for an acceptance of
responsibility reduction if "the defendant clearly denonstrates
acceptance of responsibility for his offense.”

Qur court has stated that review of the district court's
ruling on acceptance of responsibility is even nore deferentia

than a pure clearly erroneous standard. United States v. Lghodaro,

967 F.2d 1028, 1031-32 (5th Gr.), cert. denied, u. S , 112

S. Ct. 885 (1992).

We decline to apply the revised standard to Manning's
sent ence. First, he was sentenced properly according to the
Guidelines an interpretative authority of this circuit, which had
been uniformy applied at the tinme of his conduct and sentencing.
Second, the decision on acceptance of responsibility is under the

ol d and new standards a factual one, and we are averse to requiring



district <courts to re-evaluate the facts wunderlying their
sentenci ng decisions unless there is conpelling reason to do so.
We are, however, aware of no authority that requires application of
this kind of change in the Guidelines to sentencing and conduct
that transpired nonths earlier.

Even if the new application n.1 to 8 3el.1 were properly
applicable in Mnning's case, however, he still would not be
entitled to the two-level reduction. The note still requires
consideration of whether a defendant has truthfully admtted the
conduct conprising the count of conviction. It says that "a
def endant who falsely denies, or frivolously contests, relevant
conduct that the court determ nes to be true has acted in a manner
i nconsi stent with acceptance of responsibility.” Here, Manning
deni ed that he was dealing crack cocaine for noney. This denial
was flatly contradicted by the facts and the PSR Under either
standard, he has not accepted responsibility.

Manning's third contention is that the sentencing court
should not have considered the 6.81 granms of cocaine seized on
June 13, Dbecause that seizure violated the fourth anendnent.
Unli ke several circuit courts, this court has not yet determ ned
whet her evi dence that could be suppressed in the guilt phase of a
prosecution, because it was seized in violation of the fourth
anendnent, may nevertheless be considered in determning an

appropriate CGuideline sentence. Conpare United States v. Tejada,

956 F.2d 1256 (2d Cir.), cert. denied, 113 S. C. 1992, with United

States v. Nichals, F.2d _ (6th Gr. 1992). W find it




unnecessary to address that issue here, because at no point in the
district court did Manning raise this issue. No court has yet
determ ned that the June 13 investigatory detention, pursued an
apprehensi on of Manning, or seizure of the bag of cocaine were
illegal. W will not consider this newy raised i ssue on appeal.

For these reasons, the sentence of the district court is

AFFI RMVED.



