IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8146
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
Bl LLY GENE MALONE, JR.,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas
USDC No. W91-CR-133
~ March 19, 1993
Before KING DAVIS, and SMTH, G rcuit Judges.
PER CURI AM *
Billy Gene Mal one, Jr. appeals his sentence for distribution
of crack cocaine within 1000 feet of a playground under 21 U S. C
88 841(a)(1) and 860(a). Malone pleaded guilty pursuant to a
pl ea agreenent in which he waived his right "to appeal his
sentence on any ground"” and his right "to contest his sentence or
the manner in which it was determ ned in any postconviction
proceedi ng" unless the district court would depart upward from

the sentencing range. The district court sentenced Malone within

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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t he gui del i ne range.

"[A] defendant may, as part of a valid plea agreenent, waive

his statutory right to appeal his sentence.” United States V.
Mel ancon, 972 F.2d 566, 568 (5th Cr. 1992). "[T] he wai ver nust
be informed and voluntary."” 1d. at 567.

Mal one and his attorney signed the plea agreenent. At
rearrai ngnent, the Governnent infornmed the district court of the
pl ea agreenent, stating that Mal one "agreed to waive his right to
appeal his sentence in this case, save and except that he may
appeal an upward departure.” Malone stated that this is what he
under st ood the plea agreenent to be.

Mal one does not dispute the voluntariness of his plea. He
argues, however, that paragraph two of the plea agreenent inplies
that the Governnent agreed "not to use any information supplied
by Mal one against him" Because he fails to expressly contend
that the Governnent breached the agreenent, his argunent is only
anot her attack on the manner in which his sentence was
determ ned, an issue he expressly waived his right to appeal.

Because Malone fails to argue or show that his waiver of the

right to appeal was invalid, this appeal is D SM SSED



