IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8123
Summary Cal endar

JERRY TANZY, TRUSTEE FOR THE ESTATES OF
HEALTHCARE SERVI CES OF M DLAND-
ODESSA, INC., d/b/a

UPJOHN HEALTHCARE SERVI CES OF M DLAND-
CDESSA,

HEALTHCARE SERVI CES OF LUBBOCK, | NC.,
d/ b/ a UPJOHAN HEALTHCARE SERVI CES OF
LUBBOCK, AND,

HEALTHCARE SERVI CES OF EL PASO, | NC.,
d/ b/ a UPJOHAN HEALTHCARE SERVI CES OF
EL PASO

Pl aintiffs-Appellants,
vVer sus
OMERSHI P ENTERPRI SES | NCORPORATED, ET AL.,
Def endant s,
TEXAS COMVERCE BANK- M DLAND, N. A.,
Gar ni shee- Appel | ee.

Appeal fromthe United States District Court for the
Western District of Texas
(M3 91- CV-76)

(Decenber 17, 1992)
Before JOLLY, DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM *

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion



Tanzy obtained a default judgnment against Texas Comrerce
which the district court set aside pursuant to Fed. R Cv.P. 60(b).
Tanzy appeals. W conclude that good cause existed to set aside
the default judgnent, and the district court therefore did not
abuse its discretion. The decision of the district court is thus
af firnmed.

I

Jerry Tanzy, Trustee for the Estates of Healthcare Services of
M dl and- Odessa, Inc.,! recovered a judgnent in the district court
of Texas against Nick MIler, Janes N x, Lonene M|l er, and Mal col m
McPhai | . 2 Subsequent to these judgnents, Tanzy filed an
application for garnishnent in the district court of Texas, which
resulted in an order granting the application for garnishnent on
June 24, 1991. A United States marshal served Texas Commerce Bank-
Mdland, N. A, with the wit of garnishnent. When Texas Commer ce
did not answer within the required tine period, the district court
entered an order granting default judgnent to Tanzy in the sum of

$1, 263,079.59, plus interest and court costs. After becom ng

shoul d not be publi shed.

'd/b/a Upjohn Healthcare Services of Mdland Odessa,
Heal t hcare Servi ces of Lubbock, Inc., Upjohn Healthcare Services of
Lubbock, Healthcare Services of E Paso, 1Inc., and Upjohn
Heal t hcare Services of El Paso.

2The judgnent against Nick MIler was $200, 000, against NiXx
$500, 000, against Lonene MIller $200,000, and against MPhail
$100, 000.



informed of the default judgnent,® Texas Conmerce filed a notion
to vacate the default judgnent, and on Decenber 6, 1991, the
district court granted this notion and set aside the default
judgment. Tanzy appeal s.*
I
A
Rul e 60(b) notions are directed to the sound di scretion of the
district court judge; we thus review a district court's order
vacating a default judgnent only for abuse of discretion. Carim

V. Royal Caribbean Cruise Line, 959 F.2d 1344, 1345 (5th Gr.

1992). In a case where relief froma default judgnment has been
granted, we are permtted to examne the full nerits of the case,
and the district court's granting of the notion to vacate will not

be reversed if it was perm ssible or even warranted. Seven El ves,

Inc. v. Eskenazi, 635 F.2d 396, 402 (5th Cr. 1981).

B
On appeal, Tanzy argues that Texas Comerce cannot explain

how, when, or where it lost the garnishnent papers. The papers

3Texas Commerce becane aware of the entry of default judgnent
only after being notified by an attorney who happened to overhear
statenents by Tanzy's counsel; Tanzy nor his counsel had actually
attenpted to notify Texas Commerce.

“On February 14, 1992, the district court, after conducting a
bench trial, entered a judgnent in favor of Tanzy for the sum of
$1,279.49 from N ck MIller's bank account and $2,990.35 from Roy
M Il er's bank account; the court al so ordered Texas Commerce to pay
attorney's fees of $550.00 to Tanzy's counsel, and Texas Commerce
was all owed to recover $1,280 in attorney's fees.



were served on a secretary and vice president of Texas Commerce,
and the secretary accepted service. The secretary placed the
papers at her work station, and she and the vice-president both
assuned that they had been delivered to the proper officials at the
bank's nmai n buil di ng. Tanzy argues that Texas Conmerce sinply
forgot about the papers, lost them or msplaced themthrough its
own internal process. Tanzy therefore argues that the district
court should not have set aside the default judgnent.
C

Texas Conmmerce argues that the district court correctly set
aside the default judgnent for four reasons: (1) good cause exists
under Rules 55(c) and 60(b); (2) the court acted under its
equi tabl e powers; (3) Tanzy failed to conply with Texas garni shnent
laws; and (4) its due process rights were violated. Texas Comerce
states that neither the application for wit of garnishnment nor the
writ of garnishnent itself identified which bank was t he garni shee,
and at the time the wit was executed there were at | east five west
Texas banks using this business nane. Furthernore, at all materi al
ti mes Texas Commerce di d not have any accounts in the specific nanme
of any of the debtors; it did have sone accounts that my have
bel onged to one or nore of the debtors, but the anmpunt in these
accounts was never nore than $4, 269.84. Texas Conmer ce argues t hat
t here were extenuating circunstances surroundi ng the serving of the

process and that the process papers thensel ves were anbi guous.



Regardi ng its good cause argunent, Texas Comrerce argues that
Tanzy was not prejudiced by its failure to answer, it had a
meritorious defense, and the failure to answer was inadvertent,
excusable, and a m stake. Texas Commerce al so argues that under
Rul e 60(b)(6), the court was free to exercise its equitable powers
and vacate the default judgnment for any other reason justifying
relief. Texas Comrerce further argues that Tanzy failed to conply
with Texas garni shnent |laws and that the wit did not fully advise
the bank that property could be taken if it did not answer, thus
vi ol ating Texas Comerce's due process rights.

1]

In determning whether there is good cause to set aside a
default judgnent, three factors are considered: (1) the extent of
prejudice to the plaintiff if the default judgnent is set aside;
(2) whether the defendant can present a neritorious defense; and

(3) whether the default was wilful. Dierschke v. O Cheskey, 975

F.2d 181, 183 (5th Cr. 1992). Applying the first factor, the
extent of prejudice to the plaintiff, it is clear that Tanzy was
not prejudi ced. Texas Commerce agreed to go to trial at the
earliest opportunity, which turned out to be just two nonths after
the default judgnent was entered. Furthernore, Texas Commerce
agreed to pay Tanzy's cost of obtaining the default judgnent.
Applying the second factor, the nerits of the defendant's
asserted defense, after a trial on the nerits it was determ ned

that Texas Commerce had in its possession only $4,269.84 of the



assets of the judgnent debtors. Texas Comerce thus had a
meritorious defense.

Applying the third factor, the culpability of the defendant,
Texas Conmmerce argues that its failure to answer was inadvertent,
excusabl e, and a m stake. Texas Commerce presented evidence of an
internal procedure for handling the service of process, and the
bank did indeed attenpt to followthis procedure. In an apparently
unusual nove, this process was delivered to an annex of the bank,
not the main building. In addition, the bank was not clearly
identified as the garni shee; Texas Commerce argues that if the wit
was | ost or m splaced, a neasurably attentive person woul d not have
assuned that it belonged to the bank. Furthernore, the process was
handl ed by the server after the bank was served, which broke the
chai n of possession. There is no indication whatsoever that Texas
Comrerce purposely refused to answer or that it even had actua
know edge about the contents of the wit. |In addition, once Texas
Comrerce | earned of the default judgnent, it noved with speed to
answer and to have a trial on the nerits as soon as possible. This
m nimal tardiness by Texas Commerce does not justify a million
dol l ar default judgnent. Texas Commerce's negl ect was excusabl e.

Applying all three of these factors, it was proper for the
district court to vacate the default judgnent taken agai nst Texas
Commerce. To hold Texas Commerce |iabl e under these facts woul d be

tant anbunt to confiscation of its assets. See FDIC v. Yancy Canp

Devel opnent, 889 F.2d 647, 649 (5th Cir. 1989). Furthernore, other




factors to be considered include whether there was a significant
financial loss to the defendant and whether the defendant acted
expeditiously to correct the default. Di erschke, 975 F. 2d at 184.
Bot h of these factors al so support the district court's decisionto
vacate the default judgnent.
|V

We conclude that the district court did not err in vacating
the default judgnent entered against Texas Comrerce. Havi ng
deci ded that good cause exi sted under Rules 55(c) and 60(b), we do
not address the other points raised by Texas Commerce. The
decision of the district court is therefore

AFFI RMED



