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Summary Cal endar

GUS ANDREW ARGEANAS,
Peti ti oner- Appel | ant,

ver sus

JAMES A COLLINS, Director
Texas Dept. of Crimnal Justice,
I nstitutional D vision,
Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
EP 91 Cv 308

( June 18, 1993 )
Bef ore H Gd NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

Gus Andrew Argeanas is incarcerated in the Texas Departnent of
Corrections following his jury conviction for robbery with an
enhanced sentence of 85 years for two prior felony convictions.

Argeanas's jury conviction followed trial testinony that

Argeanas entered a Safeway supernmarket, approached a clerk and

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



repeatedly demanded the noney fromthe cash regi ster, show ng the
handle of a gun inside his coat. When the clerk refused and
attenpted to restrain Argeanas, he fled fromthe store wwth a trai
of pursuers behind him including the clerk. Argeanas junped into
the back seat of a Ford Grenada and sped fromthe scene, |eaving
behind on the ground a knife that bore his finger prints. He was
| ater apprehended and identified by several individuals who saw him
at the supermarket, and the weapon, a pellet gun, was seized
together with other evidence.

Argeanas's conviction was affirnmed. Argeanas's petition for
di scretionary review was refused by the Texas Court of Crimna
appeals. The Texas Court of Crimnal Appeals al so denied w thout
witten order Argeanas's application for state wit of habeas
cor pus.

Argeanas filed a 28 U.S.C. § 2254 petition in district court.
The magi strate judge recommended that the petition be denied. The
district <court adopted the nmmgistrate judge's Report and
Recommendati on and denied the petition. Argeanas filed a tinely
noti ce of appeal.

Argeanas's principal argunent is that he was deprived of a
fair trial and his right to due process because the prosecutor
conspired to convict himthrough i ntroduci ng perjured testinony and
i nproperly bolstering testinony of the witnesses. Although this
argunent is interwoven throughout Argeanas's appellate brief, the

issues W ll be considered separately.



Argeanas argues that perjurious testinony was used regarding
fingerprint identification. This argunent |acks nerit.

The governnment's fingerprint expert, Art Oozco, conpared
fingerprints taken froma gun box (Ex. 26), a knife blade (Ex. 27),
and a gun (Ex. 28), wth fingerprints taken from Argeanas on the
day of trial (Ex. 30). The gun and gun box were found in the Ford
Grenada when Argeanas was arrested. Orozco positively identified
the prints taken that day (Ex. 30) with prints on the bl ade (Ex.
27) and the gun box (Ex. 26). An oily substance prevented lifting
any fingerprints fromthe gun.

Argeanas cal | ed anot her fingerprint expert, Sergi o Reyes, al so
a detective from the county sheriff's departnent, who nade a
positive identification between prints on the blade (Ex. 27) and
Argeanas's prints taken that day (Ex. 30). No positive
identification was nmade with the prints on the gun box (Ex. 26).

During cross exam nation by the prosecutor, Reyes clarified
that, instead of the prints taken that day (Ex. 30), he used ot her
known prints on file to draw his concl usions. Because Reyes
considered the prints nade that day (Ex. 30) to be of |ower
quality, the prosecutor asked Reyes to take anot her sanpl e and nake
a conparison. Argeanas accused Orozco of perjury, accused Reyes of
trying to patch up a botched fingerprint analysis, and objected to
taking nore prints because the prosecutor had rested the state's
case. The state judge disagreed. Reyes took another sanple (Ex.
32), which he positively linked to the prints found on the knife

bl ade. The prosecutor called Orozco, who testified that there were



sufficient points for conparison to allow positive identification
between the prints first taken that day (Ex. 30) and those lifted
fromthe gun box (Ex. 26) and the blade (Ex. 27).

A prosecutor's wuse of perjured testinony to convict a

def endant i s grounds for habeas corpus relief. See Ggliov. US.,

405 U. S. 150, 153-54, 92 S.Ct. 763, 31 L.Ed.2d 104 (1972). I n
order to obtain habeas corpus relief on these grounds, Argeanas
must prove that (1) the testinony was actually false, (2) the
prosecutor knewit was false, and (3) the testinony was material to
proving his guilt. See Little v. Butler, 848 F.2d 73, 76 (5th Cr
1988) .

The Texas court of appeals rejected Argeanas's perjured
testinony argunent as "full of sound and fury signifying nothing."
That appellate court further rejected any indication of perjury by
Orozco or any prosecutorial m sconduct and dism ssed the
fingerprint issue as "the sincere product of differing |evels of
expertise." The magistrate judge agreed and found no basis in the
record to conclude that perjury had occurred, nor that their
testinony rendered the trial fundanentally unfair.

Argeanas fails to prove that the positive identification nmade
by Orozco on exhibits 26 and 27 against 30 was fal se, nor does he
prove that the prosecutor knewit was false. Both expert w tnesses
positively linked Argeanas's fingerprints to those found on the
knife blade. Argeanas thus fails to neet the standard for relief

under Little.



Argeanas argues that the prosecutor coached w tness Hunberto
Oivares to deliver perjured testinony. This argunent is neritless
because it is not supported by the record.

Oivares testified that he was in line, facing the clerk,
Hect or Sot o, when Argeanas went around him told himnot to nove,
and ordered Soto to give himthe noney in the register, displaying
a weapon in the process. divares responded to the prosecutor's
question whet her any statenent was nade, and O ivares added that
Argeanas threatened to fill Soto with holes if he did not conply.
Oivares admtted during cross-exam nation that he first
"renmenbered" the "full of holes" coment recently while preparing
to testify and finally admtted that he never heard Argeanas nake
the statenent. Qdivares testified that he heard about the comment
from"the attorney."

The district court held that the record failed to support a
finding that the prosecutor coached Argeanas to offer perjured
t esti nony. Argeanas does not offer any evidence other than
Oivares's testinony that he heard about the "full of holes"
statenent fromthe attorney. Argeanas does not offer any evidence
that the prosecutor knewit was false. Further, although it m ght
have been false for Oivares to say that he heard it, Soto had
already testified that Argeanas had made the "full of holes"
st at enent . Two people identified Argeanas at the scene of the
crime and COivares refused to retract his identification of

Argeanas. Jdivares's statenent was thus not material to proving



Argeanas's guilt. For reasons set forth above, Argeanas fails to
meet the standard under Little.

Argeanas argues that the trial court commtted reversible
error by restricting his argunent on a significant issue. 1In his
8§ 2254 petition, Argeanas contended that the trial court's
restriction of his final argunent deprived himof a fair trial and
his right to effective assistance of counsel. This argunent |acks
merit.

In a direct appeal case, this court has held that the trial
court has discretion to Iimt closing argunents so long as an
argunent is not "unreasonably curtailed,” in which case "reversa
may be warranted" if actual prejudice results from the court's

action. See United States v. Bernes, 602 F.2d 716, 722 & n.9 (5th

Cr. 1979). In Sawer v. Butler, 848 F.2d 582 (5th Gr. 1988),

adopted, 881 F.2d 1273, 1276 (5th Cr. 1989) (en banc), aff'd, 497
U S 227 (1990), a death penalty case, the petitioner sought habeas
relief, alleging that counsel's decision to waive cl osi ng argunent
during the guilt stage of trial constituted ineffective assi stance.
See id. at 592. This court held that the petitioner was not
prejudi ced by the waiver of closing argunent after noting of the
follow ng factors: (1) the strong evidence agai nst the petitioner;
(2) the fact that the jury was "fairly apprised" of the nature of
the petitioner's defense during voir dire, defense counsel's
openi ng statenent, and defense testinony during trial; and (3)
petitioner's failure to state what he mght have said in closing

ar gunent . Id. Al t hough Sawer addresses prejudice in the



i neffectiveness context, which is focused deferentially on the
correctness of counsel 's conduct i ncl udi ng "tactical
consi derations," see id., Argeanas cannot show how the action by
the trial court, which nerely limted portions of Argeanas's
argunent, deprived him of an opportunity to present an adequate
defense to the jury.

Argeanas attacked the prosecutor's case in his closing
argunent as one involving a conspiracy to offer perjured testinony.
As to portions of that argunent, the prosecuting attorneys'
obj ecti ons on grounds that they were not supported by the evidence
wer e sustai ned. The portions objected to were that (1) the
prosecutor told a witness howto identify the defendant in court,
(2) the governnment was vouching for witnesses who were commtting
perjury, and (3) officials gave an eyew tness a sheet of paper with
the license plate nunber on it and told himto testify that he
wote it down hinself.

Addressing the prosecutor's first objection, the court of
appeal s noted that, although "sinulated quotation inferred fromthe
evi dence" woul d be acceptabl e, Argeanas's argunent did not clearly
del i neate that he was doing that and therefore exceeded the scope
of proper argunent. The other two objections also tended to exceed
the scope of proper argunent, although defense counsel ended his
comentary on the license nunber with "[i]t's conceivable. Wll,
t hi nk about that." Argeanas's failure to qualify his hypothetical
comentary at the onset appeared to be a statenent on the evi dence.

Apart fromthe portions of Argeanas's argunent objected to by the



prosecution, Argeanas had the opportunity to argue that the jury
could "draw the i nference" of a governnent frame-up by pointing to
t he evidence as unreliable. For the above reasons, the trial court
correctly restricted defense counsel's coments.

Argeanas argues that it was unfair for the trial court to
prevent Argeanas fromargui ng that the prosecutor sought to deceive
the jury when the prosecutor characterized Argeanas's change in
appearance as an effort to deceive or evade identification.

Argeanas did not object to the prosecutor's argunent that he
altered his appearance to evade identification. In contrast to
Argeanas's perjury argunent, evidence at trial showed that
Argeanas's appearance was changed; he was heavier, wore a beard,
had darker hair, and wore his hair differently. This change caused
sone difficulty inidentifying himat a pretrial hearing. Argeanas
took opportunity to enphasize this difficulty at trial. One
wtness testified that Argeanas nmade a gesture that could be
interpreted as intimdating to sonmeone at the pretrial hearing,
possibly allowwing an inference that he did not want to be
identified. The evidence thus allowed the prosecutor to coment on
hi s change of appearance.

Argeanas argues that he was deprived of a fair trial when the
jury learned of offenses for which he was charged but not
convi ct ed.

Stuart Leeds, an attorney and expert on pen packets, testified
during the punishnent phase of the trial. When the prosecutor

questioned Leeds regarding the offenses for which Argeanas was



convi cted, Leeds read off the top of the judgnent, "eight counts of
aggravated robbery," when the judgnent reflected that he was
convicted of only four counts. Argeanas noved for a mstrial. The
trial judge overruled the notion and instructed the jury to
di sregard Leeds's previous statenent for all purposes. Leeds then
testified that the judgnent refl ected that he was convicted of only
four counts.

The appellee argues that, because the jury was given a
limting instruction, Leeds's error did not violate notions of
"fundanmental fairness" under the Due Process C ause.

The district court's review of a state court's evidentiary
rulingis "limted to determ ning whether a trial judge's error is
so extreme that it constituted denial of fundanental fairness."

Wley v. Puckett, 969 F.2d 86, 105 (5th Cr. 1992) (citation

omtted); see Jones v. Estelle, 622 F.2d 124, 126 (5th Cr. 1980),

cert. denied, 449 U S. 996 (1980) (prosecutor's reference to

acquitted conduct in closing argunent did not render trial
fundanentally wunfair). The erroneous adm ssion of evidence

prejudicial to the defendant need not render a trial fundanmentally

unfair if the error is cured by limting instructions. See Dowing

v. United States, 493 U. S. 342, 352, 110 S.Ct. 668, 107 L. Ed.2d 708

(1990) .

The state court of appeals held that error all eged by Argeanas
did not rise to the level of constitutional error and that "the
curative instructionin this case [was] adequate to have purged the

harmand elimnate the necessity for a newtrial." The magistrate



judge correctly observed that, although evidence of the dismssed

counts was highly prejudicial, it did not rise to the level of a
"fundanental error" as defined by Dowing. In light of the

limting instruction given by the trial court taken together with
Leeds's corrected testinony, the error did not render Argeanas's
trial fundanentally unfair.

Argeanas argues that the evidence was insufficient to
establish his qguilt.

"A crimnal defendant has a federal due process right to be
convicted only upon evidence that is sufficient to prove beyond a
reasonabl e doubt the existence of every elenent of the offense.”

Foy v. Donnelly, 959 F.2d 1307, 1313 (5th G r. 1992) (quoting

Jackson v. Virginia, 443 U. S. 307, 316, 99 S.Ct. 2781, 61 L.Ed.2d

560 (1979)).

Argeanas argues that his conviction cannot be sustai ned unl ess
every reasonable hypothesis inconsistent with guilt is excluded.
This argunent |acks nerit.

When review ng a federal habeas petition challenging a state
conviction for sufficiency of evidence, the inquiry is whether
"after viewing the evidence in the light nost favorable to the
prosecution, any rational trier of fact could have found the
essential elenents of the crine beyond a reasonabl e doubt." Foy,
959 F.2d at 1313 (citation omtted). The standard is the sane for
circunstantial or direct evidence. Id. at 1313-14 & n.09.

This standard requires "explicit reference to the substantive

el ements of the crimnal offense as defined by state law." 1d. at

10



1314 (citation omtted). However, the Jackson standard controls
even if state law inposes a nore onerous burden, such as the
excl usi on of every reasonabl e hypot hesi s of innocence. |d. at 1313
n. 9.

A conviction for robbery required that the prosecutor prove
beyond a reasonabl e doubt that Argeanas, with the intent to obtain
or maintain control of the property of another, intentionally and
know ngly threatened or placed another in fear of immnent bodily
fear or death. See Tex. Penal Code Ann. 8§ 29.02 (West Supp. 1989).

The evidence at trial included eyew tness testinony by Soto,
the clerk targeted by Argeanas, divares, who waited in |line and
faced the clerk, Martin Dom nguez, a Safeway enpl oyee who fol | owed
Argeanas for twenty mnutes in the store, and Zubl asky, who was
eating lunch outside and observed Argeanas entering and fleeing
from the supermarket in a Ford G enada described by Zublasky,
including the license plate nunber. Three arresting officers also
testified, identifying Argeanas at trial and the evidence seized,
and noting the general consensus of eyewitness testinony placing
Argeanas at the scene of the crinme. The difficulty in identifying
Argeanas at trial was attributed largely to his change of
appear ance. By contrast, Argeanas was readily identified by
W tnesses on the day of his arrest as the individual who either
commtted the robbery or who ran fromthe supermarket imedi ately
after the robbery.

Argeanas argues that the prosecutor's sole assertion was that

Ar geanas robbed t he super mar ket because expert testinony identified

11



Argeanas's fingerprints on the blade of the knife he dropped while
in flight and that such evidence only tended to place himat the
scene of the crine. Argeanas's argunent m scharacterizes the
content of the record and is neritless.

Al though the experts positively identified Argeanas's
fingerprints on the knife, the prosecutor's case included other
evidence directly incrimnating Argeanas.

For reasons set forth above, the evidence, construed in a
Iight nost favorable to the prosecution, was clearly sufficient to
convi ct Argeanas.

Argeanas argues that the prosecutor's pretrial decision to
prosecute himas a habitual offender resulted fromhis refusal to
plead guilty and was thus tantanount to vindictive prosecution
This argunent |acks nerit.

On direct appeal, this court will look to the conduct of the
prosecutor in light of the entire proceedi ngs to determ ne whet her

the prosecutor's actions were vindictive. United States v. Mlina-

| guado, 894 F.2d 1452, 1454 (5th Cr.), cert. denied, 498 U S. 831

(1990). The inquiry into prosecutorial conduct in a pretrial
context may be distinguished from conduct occurring thereafter

United States v. Goodwi n, 457 U S. 368, 379-82, 102 S. Ct. 2485, 73

L. Ed.2d 74 (1982). Although Goodwin is also a direct-appeal case,
it is roughly analogous because it addresses prosecutorial
vindi ctiveness in a pretrial context and it applies analysis used

in Bordenkircher v. Hayes, 434 U S. 357, 362, 98 S. Ct. 663, 98

L. Ed.2d 663 (1978). This circuit adopts Bordenkircher and its

12



progeny to address allegations of vindictive prosecution in a 8§

2254 petition. See Ehl v. Estelle, 656 F.2d 166, 169 (5th Cr.

Unit A 1981), cert. denied, 455 U S. 953 (1982).

A prosecut or has broad discretion during pretrial proceedi ngs
"to determ ne the extent of the societal interest in prosecution.”

Goodwi n, 457 U. S. at 380 (quoting Bordenkircher, 457 U. S. at 382).

A prosecutor al so has discretion to pursue additional charges than
those originally filed because such charges "may not reflect the
extent to which an individual 1is legitimtely subject to
prosecution." 1d.

Argeanas's reliance on North Carolina v. Pearce, 395 U. S. 711

711, 89 S. . 2072, 23 L.Ed.2d 656 (1969), is m splaced because it
i nvol ved the i nposition of a heavi er sentence after the defendant's
original sentence was set aside. See id. This court has held that

Bordenkircher is nore anal ogous when addressing prosecutorial or

judicial vindictiveness in a plea bargaining context and decli ned
to apply Pearce in such situations.? Ehl, 656 F.2d at 169.
Argeanas concedes that, after counsel was i nforned that he was
a "mpjor violator”" on account of his previous convictions, he
rejected the offer of a reduced sentence i n exchange for his guilty
plea. In such cases, where the evidence as a whole fails to show

vi ndi ctiveness, the prosecutor may use the additional charges to

!Even assum ng arguendo that Pearce applied, the
"presunption of vindictiveness" in Pearce does not operate as an
iron-clad rule. See Alabama v. Smith, 490 U. S. 794, 799, 109
S.C. 2201, 104 L.Ed.2d 865 (1989) (conditioning presunption upon
"reasonabl e |ikelihood" that heavier sentence was the actual
product of vindictiveness by sentencing authority).

13



i nduce a defendant to plead guilty w thout being subjected to a

presunption of vindictiveness. See Goodw n, 457 U.S. at 378 n. 10.

Argeanas provi des no evi dence of actual vindictiveness by the
prosecutor other than his pretrial decision to seek enhancenent
under the habitual crimnal statute. Because the actions of the
prosecutor were part and parcel of the plea negotiation process,
Argeanas's concl usi onal argunent coll apses.

Argeanas contends that comments nmade by the prosecutor
regarding the possible reaction of friends and the conmmunity to
their verdict, Argeanas's propensity to kill, his use of a gun, his
flight fromthe scene of the crine, his changed appearance, the
"full of holes" threat, and to defense counsel's "red herrings" and
"theatrics," all deprived himof a fair trial.

Prosecutorial coments my be attacked as a "generic
subst antive due process violation" or as a violation of a specific

constitutional guarantee. See Rogers v. Lynaugh, 848 F.2d 606,

608-09 (5th Cir. 1988). The challenges rai sed by Argeanas address
generic due process violations. In such cases, in order to
establish a claimfor relief in a habeas proceedi ng, a prosecutor's
remarks to the jury nust be nore than undesirable or even
uni versally condemable; they must be so egregious that they
rendered the entire trial so fundanentally unfair as to make the

resulting conviction a denial of due process. Darden v.

Wai nwright, 477 U S. 168, 178-81, 106 S.Ct. 2464, 91 L.Ed.2d 144
(1986); Ortega v. MCotter, 808 F.2d 406, 410 (5th Gir. 1987).

There nust be a reasonable probability that, but for the

14



prosecutor's persistent or pronounced m sconduct, the verdict m ght
have been different. Rogers, 848 F.2d at 609. Argeanas fails to
show that, but for the prosecutor's coments, there is a reasonabl e
probability that the result m ght have been different.

As set forth above, the prosecutor's comments addressing his
change of appearance to avoid identification, and Argeanas's "fill
you with holes" threat are all supported by the record and coul d be

considered by the jury as evidence of Argeanas's quilt. See

Wi ttington v. Estelle, 704 F.2d 1418, 1423 (5th Cr.), cert.
deni ed, 464 U S. 983 (1983). Argeanas's other clains wll be
addressed separately bel ow.

"[Aln appeal to the jury to act as the conscience of the

community is not inpermssible." United States v. Phillips, 664

F.2d 971, 1030 (5th Gr. Unit B 1981) (direct appeal) (citation
omtted), cert. denied, 457 U S. 1136 (1982). As noted by the

magi strate judge, the sane is true to rem nders by the prosecutor
that the jury will have to answer to their friends and nei ghbors.

Wiittington, 704 F.2d at 1423-25. It is not inproper for the

prosecutor to argue regarding the likely response of various
menbers of the community, including friends, so long as the
prosecutor does not argue that conmunity expectations nmandate a
particular result. 1d. at 1423.

The prosecutor told the jurors that "when you |eave this
courtroom your friends are going to ask you what happened. And |
want you to think about it." After defense counsel's objection was

overrul ed, the prosecutor continued as foll ows:

15



They will ask you what happened, and | want you to give them
an answer you can be proud of, an answer that will tell people
i ke this defendant here --

what will be tolerated and what will not be tolerated. And
you're going to tell them whether or not we can have
i ndividual s |i ke Gus Argeanas wal k i nto court and be found not
guilty when that evidence does show themto be qguilty.

Ladies and gentlenen, it is an inportant decision that you
make, and | hope you do it with the utnost sincerity and the
ut nost consideration. W would request that you take a good
| ook at those exhibits. W would request that you return a
verdict of guilty as charged in the indictnent. | thank you
for your tine.

Id. at 399-400.
Al t hough this argunent may wal k the | i ne between a proper cal
to | aw enforcenent and an inproper call for decision on matters

other than evidence, see Wittington, 704 F.2d at 1423-25, the

prosecutor's invitation to reflect on reactions fromfriends and
comunity was | inked with commentary on the strong evi dence and t he
possi bl e di sappoi ntnent resulting froman erroneous verdict. The
prosecutor's final comments were in the formof a request to find
Argeanas guilty, and the prosecutor deferred to the judgnment of the
jury. Although it is still a close question, rather than telling
the jury that community expectations mandated a guilty verdict,

whi ch woul d violate Whittington, the prosecutor's comments taken as

a whole fairly directed the jury to search the evidence which
pointed to Argeanas's guilt. The comments thus failed to render
Argeanas's trial fundanentally unfair.

As noted by Argeanas, the prosecutor made repeated reference
to the gun used by Argeanas to rob the supermarket, and to his

propensity to kill, take | oved ones, and destroy lives. Al though

16



t he prosecutor nmay hi nsel f have engaged in "theatrics" to argue his
poi nt, discussion of the use of the gun was relevant to show ng
that the clerk was placed in fear of immnent bodily injury or
death, an elenent of the crinme of robbery.

The weapon used by Argeanas was a pell et gun, using cartridges
as a propellant. Although the gun was not actually a deadly weapon
is irrelevant because Soto and Oivares testified that they both
feared bodily harm when they saw the gun handle. This was
sufficient to show that Argeanas intentionally and know ngly
threatened or placed another in fear of immnent bodily fear or
death. See Tex. Penal Code Ann. § 29.02 (West Supp. 1989).

The comment regardi ng Argeanas's propensity to kill is nore
troubl esone. The prosecutor's comment was in one respect a fair
attenpt to counter defense counsel's argunent that the governnent
was trying to frame-up Argeanas. The prosecutor's response,
attenpting to present Argeanas as a gun-bearing "killer" and thus
a greater threat to society, was a bit overdone. As noted by the
magi strate judge, although the comment is not clearly supported by
the evidence and is specul ative, the coment was not so egregious
that it raised a reasonabl e probability that the verdi ct woul d have

been different wthout it. See Rogers, 848 F.2d at 609. The

coment was thus not so i nappropriate as to warrant habeas relief.

Argeanas argues that the prosecutor inproperly characterized
hi s apprehensi on as being carried out in flight "as if runni ng anay
in a high speed chase or sonething, when the evidence shows that

petitioner was driving off after being parked and didn't even know

17



he was being followed." Argeanas argues further that the
prosecutor used the flight to "state his own opinion of
petitioner's guilt."

Flight fromthe scene of the crinme may all ow an i nference of

guilt. See Wittington, 704 F.2d at 1425. The prosecutor

mentioned, wthout objection, that, when officers apprehended
Argeanas, the car had been previously parked, that he was fl eeing
or, at least, had fled fromthe scene of the crinme, and that flight
is "a strong indication of guilt."” The prosecutor's argunent was
within the scope of trial evidence and did not characterize the
def endant as being apprehended in a high speed chase. See id.
Argeanas's argunent is thus neritless.

To warrant habeas relief, cormments by a prosecutor that attack
the integrity or character of defense counsel nmust be so egregious
that the defendant was deprived of a fundanmentally fair trial

OBryan v. Estelle, 714 F.2d 365, 388 (5th Cr. 1983), cert.

deni ed, 465 U S 1013 (1984). Al t hough the prosecutor
characterized the defense counsel's argunents as tainted wth

"theatrics" and "red herrings," defense counsel had taken every
opportunity to showthat the prosecutor was perpetrating fraudul ent
testinony to franme-up Argeanas. Although the prosecutor's comments
were inappropriate if viewed in isolation, they fairly countered
the attacks made by defense counsel. Argeanas fails to show that
the prosecutor's statenents, taken as a whole, were so egregious

t hat Argeanas was deprived of a fundanentally fair trial.

AFFI RVED.

18



