IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8026
Conf er ence Cal endar

REV. EDDI E RAY HARRI S,
Peti ti oner- Appel | ant,

ver sus
STATE OF TEXAS ET AL.,
Respondent s- - Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. CR W 90- CV- 286
(January 21, 1993)
Before GARWODOD, SMTH, and EMLIO M GARZA, C rcuit Judges.
PER CURI AM *
Three of Harris's four clainms were previously addressed on

their nerits.”™ When a petitioner fails to allege new or

different ground for relief in a subsequent petition, this Court

may review the nerits of the successive claim"if the failure to

hear themwould result in a mscarriage of justice." Sawer V.
Wi tl ey, U. S. , 112 S.Ct. 2514, 2518, 120 L.Ed.2d 269

(1992). Harris has made no show ng of innocence other than his

own declaration that he did not commt the crine. Thus, the

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.

These clains were: (1) a 5,000-year sentence constitues
cruel and unusual punishnent, (2) nental inconpetence, and (3)
excl usi on of psychiatric testinony.
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district court properly dismssed three of Harris's clains as
successi ve.

Harris's fourth claim that he did not commt the crine, was
not previously addressed on its nerits; however, it constitutes
abuse of the wit. A claimraised in a subsequent federal habeas
petition must be dism ssed for an abuse of the wit unless the

petitioner denonstrates "cause for not raising the issue in the
previous petition and "prejudice" if the court fails to consider

the new point. Wods v. Wiitley, 933 F.2d 321, 323 (5th Gr.

1991). To establish "cause," a petitioner nust show that sone
external inpedinent prevented himfromraising the claimin an

earlier petition. Mdeskey v. Zant, u. S. , 111 S. C

1454, 1470, 113 L.Ed.2d 517 (1991).

Harris alleges that his fourth claimwas not raised earlier
because he did not wite the wit petition hinself. The district
court concluded that this allegation was wi thout nerit because
Harris did not allege that he was unaware of the claim only that
it was not included because soneone else filed the petition for
him Harris was aware of the factual basis of the claimhe now
raises. In 1990, he raised this claimin a state habeas
proceedi ng which was denied without witten order. Ex Parte
Harris, Application No. 8,547-03. Harris has failed to establish
cause sufficient to prevent himfrompresenting this claimin his
previ ous habeas petitions. Accordingly, this Court need not
consi der the prejudice considerations. Mdeskey, 111 S . C. at
1474.
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The district court did not abuse its discretion when it
determ ned that Harris abused the wit. Harris did not establish
that an external inpedinent prevented himfromraising the claim
that he did not commt the crine earlier; therefore, the district

court's decision is AFFI RVED



