IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8025

Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus
RAMON Pl NA,

a/ k/ a Ranbn Pena,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
EP 88 CR 230 (19)

( March 19, 1993 )
Bef ore H Gd NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *
| .

Ranon Pina, a/k/a Ranon Pena, along with 18 others, was
charged in two counts of a 16-count second supersedi ng indictnent
Wi th conspiracy to possess with the intent to distribute marijuana.
I n accordance with a plea agreenent, Pina entered a guilty plea to

count two of the indictnent--conspiracy to possess with the intent

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



to distribute over 1000 kil ograns of marijuana. The district court
originally sentenced Pina to 63 nonths incarceration and 10 years
supervi sed rel ease.

On appeal, Pina challenged the supervised rel ease portion of
the sentence and the court's determ nation that he had acted as a
recruiter for the drug-trafficking enterprise. Because of a
m sunder st andi ng regarding the nmandatory mninum the case was
remanded for resentencing with a notation that, on resentencing,
the district court could renmedy any potential error as to Pina's
role as a recruiter of drivers. The district court resentenced
Pina to 60 nonths incarceration and 5 years supervised rel ease,
fromwhi ch a second appeal ensued.

Proceeding pro se on appeal, Pina then challenged
unsuccessfully the district court's denial of his notion to
withdraw his guilty plea, but successfully questioned the court's
deni al of the acceptance of responsibility credit, when he had been
awarded the deduction originally, and the lack of an explicit
finding, as suggested by the first appellate decision, as to Pina's
role in the offense. This court again renmanded the case to permt
the court to state its reasons for denying the acceptance of
responsibility credit and to explainitsinplicit findingthat Pina
was not a mnor participant. On remand, the court anended the
sentence, granting Pina the 2-level adjustnent for acceptance of
responsibility and decreasing his incarceration termfrom60 to 51

mont hs. The present appeal resulted.



.
A

Pi na contends the district court erroneously failed to rule on
two notions, a Mdttion to Conpel and a Mdtion for Production of
Evidentiary Material, he filed prior to his third appearance before
the court for sentencing. However, only the latter notion was
filed in the record and entered on the docket sheet. Pina's
statenment that the district court failed torule on this notion to
produce is incorrect, as the record reveals the notion was
inplicitly denied.

The notion at issue requested that the court direct the
Governnent to provide Pina wth a copy of the tape-recorded
conversations of tw of his co-defendants. The tapes were
mentioned in the PSR as evidence that Pina "discussed the
organi zati on's business." Pina asserts that they would reflect
only that he told others not to get involved in the organi zation's
activities. Pina infers that had he received the tapes, the court
woul d have granted him a |esser sentence because he could have
proved that he occupied a mnor role in the offense.

The court did address the issue of the tapes at the
resent enci ng. The prosecutor indicated that he did not know
whet her any such tapes exi sted, and the substance of the purported
tapes was not taken into consideration at the resentencing.

Finally, assum ng that Pina's objections to the PSR conprise
the second notion that Pina argues was not ruled on by the district

court, his contention still fails. Each of the twelve objections



was specifically addressed by the district court at the
resent enci ng heari ng.
B

Pina argues that the district court violated Faretta v.

California, 422 U.S. 806, 95 S. . 2525, 45 L. Ed. 2d 562 (1975), and
denied him his Sixth Amendnent right of self-representation, by
denying him the ability at resentencing to exam ne Probation
O ficer H cks concerning her preparation of the PSR and by not
ruling on the notion to produce. As we have expl ained, the court
did rule on Pina's notion

Wth regard to Oficer H cks, Pina admts that he was not
actually denied the opportunity to put H cks on the stand but
asserts that he was intimdated into not putting her on the stand.
Furthernore, during the resentencing proceedi ng, Pina argued that
he wanted to inquire of H cks why she would not correct the PSR
after the case had been remanded by this court. This factor was
not relevant to resentencing. On appeal, Pina argues for the first
time that he wanted Hicks to testify "as to where she got her data
to conpose said P.S. 1. Report." This issue, however, is raised for
the first tinme on appeal and shoul d not be considered. See United

States v. Garcia-Pillado, 898 F.2d 36, 39 (5th Gr. 1990). In any

event, as discussed below, the district court did not consider the
di sputed portion of the PSR regarding the tapes in inposing the
sent ence.

Pina provided no pertinent reason for calling H cks, and he

was allowed to freely converse with the court regarding the



appell ate order and the PSR objections. At one point, the court
indicated to Pina, "[s]o anything you have to say in that regard

[his role in the offense], I'll hear you." See Faretta, 422 U S.

at 824. Therefore, there is no basis upon which to find that the
court violated Faretta and Pina's rights under the Si xth Anmendnent.
C.

Pina's third argunent is not clear fromhis initial brief,
al t hough he appears to chall enge the denial of a 2-point reduction
for being a mnor participant. In his reply brief, he contends the
district court erred by not explaining onthe record why sufficient
information existed to dispense with the PSR and that the court
failed to nmake a statenent that the disputed portions of the PSR
would not be taken into account at the tine of sentencing as
required by Fed. R Cim P. 32(c)(1).

The district court acknow edged that it had been directed by
this court to address two things: 1) whether Pina was entitled to
an acceptance of responsibility credit and 2) to nake an explicit
finding as to Pina's role in the offense. At the resentencing
hearing, Pina argued that the PSR based its determ nation that a
m nor participant role adjustnment was not warranted on Pina's
adm ssion during the Rule 11 proceeding that he had recruited
drivers for the organization. He disputed naking this adm ssion,
and mai ntained that the Rule 11 transcript supports his argunent.
Pina says he nerely introduced the various parties because they

were "at his house" but not for any particul ar purpose.



Pina submtted affidavits fromsone of his co-defendants which
stated that he had not recruited them At resentencing, Pina asked
the judge: "Do you feel after hearing what | have had to say and
readi ng what you read, do you feel | called all of those people and
recruited then?" The court responded:

THE COURT: Personally, | believe that you did, yes. | f

you're asking ne for ny opinion, yes, | certainly do. Your

claimthat you told them "Oh, whatever, you do, don't get
involved in this conspiracy. \Watever you do, don't go out
and drive loads of marijuana. Watever you do, even though
|'m doing it, don't you do it." To ne that's totally
incredible and | do not believe it, if you' re asking for ny
opinion. No, | don't.
In resentencing Pina, however, the court based its ruling on other
factors and stated, "I will at this tinme nmake a specific finding
that you played a key and significant role in the offense,
even though you weren't one of the master m nds, that you weren't
one of the |eaders. No question about that. But just to be
specific, I'll nmake that finding." In making its ruling, the
court did not rely on the recruitnent factor, but relied instead on
the fact that Pina drove a large load of concealed nmarijuana,
al beit a small percentage of the whole schene, for a long distance.
The anended judgnent indicates that the only portion of the
PSR whi ch the court was not adopting was the section pertaining to
acceptance of responsibility, as a finding was nade by the court in
favor of Pina on that issue. Therefore, Pina m sstates that the
district court dispensed with the PSR

Further, contrary to Pina's assertion, the court did rule on

all of the contested matters in the PSR, either nmeking findings or

deem ng them irrel evant. The district court therefore conplied

6



wth Fed. R Gim P. 32(c)(1). See United States v. Col nenares-

Her nandez, 659 F.2d 39, 43 (5th Gr. Unit A 1981), cert. denied,

102 S. . 979 (1981).
AFFI RVED.



