IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8005
(Summary Cal endar)

FEDERAL DEPGCSI T | NSURANCE CORP.
Pl ai ntiff-Appellee,
vVer sus
JOHN BUSHVAN
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(M 90- CVv- 88)

(Decenber 8, 1992)
Before KING DAVIS, and WENER, G rcuit Judges.
PER CURI AM:

Def endant - Appel | ant John Bushman appeal s the district court's
holding that the Plaintiff-Appellee Federal Deposit |nsurance
Corporation (FDIC) was legally entitled to obtain a judgnent on a
prom ssory note made by Bushman in connection with a |loan nade to
himby the FDIC s predecessor in interest. Finding no reversible

error, we affirm

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



I
FACTS AND PROCEDURAL HI STORY

In early 1983, Bushman executed a prom ssory note (the Note)
for $6, 054,215, the anpunt that he borrowed from First Nationa
Bank of Mdland (FNB) to purchase two savings and | oan
associ ations, which he then nerged. The resulting entity becane
known as Banc Hone Savings (Banc Hone). Bushman was the sole
sharehol der of Banc Honme and served as chairman of its board of
directors. H s Banc Hone stock certificate was held by FNB as
security on the | oan.

In October 1983, the Conptroller of Currency declared FNB
i nsol vent and appointed the FDIC as receiver. The FDI C/ Receiver
then transferred many fornmer FNB assets, including the Note, to the
FDICactinginits corporate capacity (FD C/ Corporate), pursuant to
court approval.

Bushman nade paynents on the Note until August 1988. I n
Cct ober 1988, the Federal Hone Loan Bank Board (FHLBB) decl ared
Banc Hone insolvent and appointed the FSLIC as receiver. As a
result of Banc Hone's insol vency, Bushman's stock i n Banc Hone))t he

collateral security on the Note))was worthless.?

!Bushman stridently objects to the FDIC s inclusion as an
addendumto its brief the FHLBB s resol ution concerni ng Banc
Hone' s insolvency. The addendum contrary to the Bushman's
assertions in his reply brief to this court, does not introduce
the issue of the worthl essness of the stock, which was held as
collateral. The district court specifically stated that "even
though the collateral was no | onger of value the defendant stil
had to pay his debt." (Enphasis added). The district court
found, and we see no clear error in the factual determ nation,
that the assets of the thrift)) if Iiquidated))wuld not cover
the creditors' clains or subordi nated debt, nuch | ess provide any
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The instant case arose when the FDI C sued Bushman in federal
district court for the bal ance due on the Note. Bushman asserted
a nunber of defenses, none of which were persuasive to the district
court. That court entered judgnent agai nst Bushman in Decenber
1991 for $4,123,980.56, wth interest continuing to accrue.
Bushman tinely appeal ed.

I
ANALYSI S

A. St andard of Revi ew

This case was tried to the district court without a jury.
Fi ndings of fact are thus reviewed for clear error.? WMatters of
| aw are, of course, reviewed de novo.?

B. Bushman' s Asserti on

Bushman' s assertion of error to this court is essentially the
sane argunent that he nade to the district court. W are, as was
the district court before us, singularly uninpressed.

Bushman clainms that when the FHLBB declared Banc Hone
i nsol vent, he was not afforded a real opportunity to bid on the
assets. He argues that the sale of the assets was conducted in an
unr easonabl e manner. And, insists Bushman, according to Texas

jurisprudence,* the unreasonable sale of assets precludes the

return for the stockhol der.
2See FeED. R Cv. P. 52(a).
3See Pul l man-Standard v. Swint, 456 U. S. 273, 287 (1982).

‘See Greathouse v. Charter Nat'l Bank))S. W, 1992 W. 148109
(Tex.); Tannenbaumv. Econonmic Lab., Inc., 628 S.W2d 769 (Tex.
1982) .




FDIC s ability to sue for the bal ance of the indebtedness on the
| oan. He theorizes that because the FDIC did not act to stop the
FHLBB and the FSLI C fromdi sposi ng of the assets of Banc Hone in an
al | egedl y unreasonabl e manner, the FDIC is estopped fromsui ng him
for a deficiency judgnment on the obligation. The district court
stated that Bushman's defense that "other governnent agencies
inpaired the collateral by not allowing [hin] to purchase Banc
Honme, and thus hindered his paying the obligation then due seens
obscure."® The district court's use of the word "obscure" to
descri be Bushman's argunent is an act of genteel understatenent.
That defense is disingenuous |egal |egerdenmain.

Even if we were to nake the bizarre assunption that the FHLBB
and the FSLIC sought to destroy Bushman and Banc Hone, and that
Bushman was not given a real opportunity to bid on the assets of
Banc Hone because, inter alia, the "Plan . . . supervisor did not
like him" the FDIC s right to obtain a personal judgnment agai nst
Bushman on the Note still would not be affected. The FDIC held the
Not e secured by stock in Banc Hone, and Bushman was the naker of
the Note. When Bushman defaulted, the FDIC had the option of
either (1) bringing a personal action against Bushman as nmaker or
(2) foreclosing onthe collateral, having it soldin acomercially
reasonabl e manner, and t hen sui ng Bushman for the renai ni ng bal ance
due on the debt. The FDIC elected the first alternative, so
nei t her defici ency judgnent nor conmerci ally reasonabl e di sposition

was ever at issue.

5(Enphasi s added).



When the | oan went into default, the collateral that the FD C
hel d))Bushman's stock in Banc Home))was, as the district court
stated, "no |longer of value." Understandably, the FDIC did not
pursue its second option of foreclosure. As the FDIC did not

foreclose on the collateral, G eathouse and Tannenbaum sinply are

not inplicated in the instant case.

In his reply brief tothis court, Bushman concedes that "[t] he
FDI C- Corporate did not have liability for the actions of the FSLIC
of the FHLBB directly.” He asserts, however, that the FDI C, as
holder of the collateral, had a duty to act to preserve the

collateral, "and the fact that other agencies of the United States

acted in the disposition of the collateral does not excuse the

FDI C- Cor porate. " Bushman's assertion is nothing less than
frivolous. Although a holder of collateral m ght have a duty to
preserve the asset if he or she has possession of the collateral
itself, the only thing held by the FDI C was one stock certificate.
| f the FDI C had any preservation obligation, it was to preserve the
stock certificate that was in its possession))which it did. The
FDIC did not have an obligation to preserve the value of the
corporation's capital stock represented by that certificate, much
| ess the underlying assets of the corporation.

The Texas jurisprudence relied on by Bushman is wholly

i napplicable to the case. The G eathouse decision, for exanple,

i nvol ved a note hol der who, in connection with a foreclosure, had
seized and disposed of the collateral securing the note, then

sought a deficiency judgnent agai nst nmaker of the note. Here, the



FDI C did not seize and di spose of the collateral))i.e., the stock
in Banc Home; neither did the FSLIC or the FHLBB, for that matter.
Rat her, the FDI C sinply sued the naker of the Note personally, as
was its right.
11
CONCLUSI ON

The district court properly concluded that the FDIC was within
its right to sue Bushman personally on the indebtedness under the
Not e. Bushman's assertion that the FDIC is estopped from
collecting on the Note because it failed to stop the FHLBB and the
FSLIC from all egedly disposing of the assets of Banc Hone in a
comercially unreasonable manner is, as discussed above, wholly
without nmerit. Finding no reversible error in the judgnent of the
district court, we

AFFI RM



