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PER CURI AM *

Lonnie Bell, a state prisoner proceeding pro se and in form
pauperis ("IFP"), brought suit under 42 U S C. § 1983 (1988),
claimng several civil rights violations. The district court
dismssed Bell's suit with prejudice, finding that his clainms were
nmore suited for habeas corpus relief. Because the district court
inproperly dismssed Bell's suit with prejudice, we vacate the
district court's judgnent and remand for proceedi ngs consistent

with this opinion.

Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



In 1978, Lonnie Bell was convicted of nurder and sentenced to
25 years in a Mssissippi prison. After initially serving only 18
months, he was placed on 5 years parole. Bell's parole was
subsequent|ly revoked, causing himto serve an additional 49 nonths
in prison. Bell was then paroled again, and is currently serving
an 18 year parole term

Bell brought the underlying action, pursuant to 42 U S. C
8§ 1983, claimng that he was deni ed due process because his parole
was revoked without a hearing; that he was subjected to double
| eopardy when he was resentenced after his parole was revoked; and
that he was deni ed equal protection because his parole revocation
was racially notivated. The magistrate judge determ ned that
Bell's clains undermned the fact and duration of his parole
confinenment, and therefore concluded that Bell's sol e federal cause
of action was to file a wit of habeas corpus.! See 28 U S. C.
§ 2254 (1988). The magistrate judge recommended the case be
di sm ssed without prejudice, assunedly so that Bell could stil
pursue relief under 8§ 1983 after having exhausted his habeas
remedi es. The district court approved and adopted the
recommendati on, but ordered the cause be dism ssed wth prejudice,
rather than w thout prejudice.

We agree that Bell nust exhaust his habeas corpus renedies
before pursuing relief under 8§ 1983. Al t hough Bell | abeled his

suit as a claim for damages under § 1983, Bell was actually

. Habeas corpus relief is available to those who are not
currently in confinenent, but still "in custody" (i.e., on parole).
Caldwel | v. Line, 679 F.2d 494, 497 (5th G r. 1982).
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chal l enging the fact and duration of his parole confinenent. See
Jackson v. Torres, 720 F.2d 877, 879 (5th Gr. 1983) ("The relief
sought by the prisoner or the |abel he places upon the action is
not the governing factor."). Bell clained that he was being "held

i n unlawful confinenent," and that his current 18 year parole
termwas excessive. See Record on Appeal at 7, 9. Because Bell's
clains undermned the validity of his parole confinenent, he was
required to exhaust his habeas renedies before seeking § 1983
relief. Hernandez v. Spencer, 780 F.2d 504, 505 (5th Cir. 1986).°2

We di sagree, however, with the district court's dism ssal of
Bell's § 1983 suit with prejudice. Assunming that his § 1983 suit
is not tine-barred by the Mssissippi three-year statute of
l[imtations, Bell may be entitled to relief under § 1983 after
exhausting his habeas corpus renedies. See Mss. Code Ann. 8§ 15-1-
49 (Supp. 1991); see also Janes by Janes v. Sadler, 909 F.2d 834,
836 (5th Cir. 1990).

We t herefore VACATE the district court's judgnent, and REMAND
for a determination as to whether Bell's § 1983 suit is tine-
barred. If not time-barred, the court should nodify its judgnent
to be a dism ssal without prejudice, if such a dismssal will not
adversely affect Bell's civil rights clains, or the court shoul d

stay Bell's § 1983 action, pendi ng exhaustion of his federal habeas

renmedies. See, e.g., Sheppard v. State of Louisiana Bd. of Parol e,

2 The magi strate judge noted that Bell only clained to have
exhausted his state habeas renedies. See Record on Appeal at 16.
A 8§ 1983 Ilitigant who challenges the fact or duration of his
confinenment nust exhaust both state and federal habeas renedies.
Her nandez, 780 F.2d at 505.
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873 F.2d 761, 762 (5th Cr. 1989); Serio v. Menbers of Louisiana
State Bd. of Pardons, 821 F.2d 1112, 1119-20 (5th G r. 1987).



