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PER CURI AM *

Def endant Ol ando Leon-Benitez ("Leon"), pro se, appeals an
order of the district court denying his notion under 28 U S.C 8§
2255 to vacate, set aside, or correct his sentence. Leon was tried
before a jury and convicted of know ngly and unlawfully creating
and supplying false witings and docunents to be used in naking
applications for tenporary resident status, in violation of 8

US. C 8§ 1160(b)(7)(A(ii) and 18 U S.C. § 2, and of know ngly

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



transporting illegal aliens, in violation of 8 U S.C. 8§ 1324(a)(1)
and 18 U S.C § 2. Leon was sentenced to a 30 nonth term of
i npri sonnent . When Leon directly appealed his conviction and
sentence, we affirnmed i n an unpubl i shed opinion. See United States
of America v. Leon-Benitez, No. 90-2349 (5th Gr. Cct. 11, 1991).
Leon now seeks to vacate his sentence pursuant to 82255 based upon
five clains of error not raised in his direct appeal. W affirm
I

"Relief under 28 U.S.C. 8§ 2255 is reserved for transgressions
of constitutional rights and for a narrow range of injuries that
coul d not have been rai sed on direct appeal and would, if condoned,
result in a conplete mscarriage of justice." United States v.
Vaughn, 955 F.2d 367, 368 (5th Gr. 1992). "The scope of the
remedy under 8§ 2255 is commensurate with that of the wit of habeas
corpus.” United States v. Cates, 952 F.2d 149, 151 (5th GCr.),
cert. denied, ___ US _ , 112 S. C. 2319, 119 L. Ed. 2d 238
(1992). Accordingly, "[n]onconstitutional clainms that could have
been rai sed on direct appeal, but were not, may not be asserted in
a coll ateral proceeding." Vaughn, 955 F.2d at 368.

I

Leon first contends that the governnent inproperly introduced
one of Leon's business cards in evidence.® However, the district
court never admtted the card in evidence. Mreover, Leon failed

t o make a cont enpor aneous obj ection or ask for any type of limting

1 The card, which is included in the record on appeal, was
mar ked for identification purposes but never admtted i n evidence.
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instruction at trial. Accordingly, we find his claimof error to
be w thout nerit.
11

Leon next argues that the governnent inproperly used as
evi dence against himtwo affidavits that the governnent allegedly
obtained by coercing the affiants. However, Leon's counsel
i ntroduced the affidavits and sought their adm ssion in evidence.
"A party cannot conplain on appeal of errors which he hinself
i nduced the district court to conmt." United States v. Lopez-
Escobar, 920 F.2d 1241, 1246 (5th GCr. 1991). Thus, assum ng
arguendo that the governnent obtained the affidavits at issue by
coercing the witnesses, the district court cannot be faulted for
admtting, at Leon's request, the affidavits in evidence.?

|V

Leon next contends that the governnent inproperly induced, and
then called as a surprise wtness, one of the drivers))Roberto
Cesar Rodriguez-Cal deron))who transported illegal aliens at Leon's
direction. Leon, however, failed to ask the district court for a
continuance with which any alleged surprise could be cured. See
United States v. Sparks, 2 F.3d 574, 584 (5th Cr. 1993) (noting
that the normal renedy for surprise is a continuance); United
States v. Jennings, 724 F.2d 436, 445 (5th Cr.) (sane), cert.
deni ed, 467 U S. 1227, 104 S. . 2682, 81 L. Ed. 2d 877 (1984).

2 Leon additionally contended before the district court
that the governnent inproperly used the affidavits to obtain his
i ndi ct nent . However, Leon fails to raise this issue on appeal
Consequently, we need not address it. See Morrison v. Gty of
Bat on Rouge, 761 F.2d 242, 244 (5th Cr. 1985).
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Mor eover, al t hough his counsel cross-exam ned Rodri guez, Leon fails
to provide any substantiation for his conclusory allegations that
the government unlawfully induced Rodriguez to testify.?3 See
United States v. Valdez, 861 F.2d 427, 432-33 (5th Cr. 1988)
(stating that conclusory assertions do not establish error), cert.
denied, 489 U S 1083, 109 S. C. 1539, 103 L. Ed. 2d 844 (1989).
Accordingly, we reject Leon's contention that the district court by
allowi ng Rodriguez to testify.
\%

Leon further argues that the presentence report ("PSR")
contai ned i naccurate informati on regardi ng the content of a printed
advertisenent distributed in Mexico by his conpany. Leon contends
that the PSR incorrectly stated that the adverti senent contai ned
the word "ammesty." Leon, however, m sreads the PSR Instead, the
PSR stated that the advertisenent "naned a conpany in Laredo,
Texas, that obtained and conpleted docunents for the ammesty
program"” As Leon does not contend that the PSR s transl ation of

t he advertisenent is incorrect,? the district court did not err in

3 Al t hough we reject Leon's assertions for this reason, we
further note that they appear to be without nerit. See Sparks, 2
F.3d at 580 (noting that there is nothing inherently invidious
about a plea agreenent requiring one person to testify against
anot her) ; United States v. Osum 943 F.2d 1394, 1405 (5th Cr.
1991) (stating that "a ~conviction nay be based even on
uncorroborated testinony of . . . soneone naki ng a pl ea bargain");
United States v. Cervantes-Pacheco, 826 F.2d 310, 315 (5th Gr.
1987) (holding that "an informant who is prom sed a conti ngent fee
by the governnment is not disqualified fromtestifying in a federal
crimnal trial"), cert. denied, 484 U S. 1026, 108 S. C. 749, 98
L. Ed. 2d 762 (1988).

4 The advertisenent was witten in Spanish.
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relying on the PSR s findings. See United States v. Rodriguez, 897
F.2d 1324, 1328 (5th CGr.) (stating that "the defendant has the
burden of show ng that the information upon which the district
court relied in sentencing was materially untrue"), cert. denied,
498 U. S. 857, 111 S. Ct. 158, 112 L. Ed. 2d 124 (1990).
W

Leon next's claimis that the district court denied himhis
right to confront witnesses during sentencing. Leon argues that
because the district court upwardly departed from the sentencing
gui del i nes based on the | arge nunber of illegal aliens involved in
Leon's unl awful schene, he had the right to confront and question
each alien.® "However, a defendant's confrontation rights at a
sentenci ng hearing are severely restricted."” Rodriguez, 897 F.2d
at 1328. Accordingly, the district court may rely upon both
uncorroborated hearsay testinony and out-of-court statenents by

unidentified informants, "at |east where there is good cause for
not allowing confrontation and there is sone additional
corroboration of the statenent." [d. Here, the governnent had

good cause to deport the aliens,® and Leon fails to denpbnstrate

5 The governnent deported nost of the aliens shortly after
they were arrested, but before Leon could interview them

6 In United States v. Val enzuel a-Bernal, 458 U. S. 858, 872-
73, 102 S. . 3440, 3449 (1982), the Suprene Court noted that

the responsibility of the Executive Branch faithfully to
execute the immgration policy adopted by Congress
justifies the pronpt deportation of illegal-alien
W t nesses upon the Executive's good-faith determ nation
t hat they possess no evidence favorable to the defendant
in a crimnal prosecution. The nmere fact that the
Governnent deports such witnesses is not sufficient to
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what material, favorable testinony the aliens would have provi ded
for his defense. Moreover, the evidence adduced at trial and
during sentencing supports the district court's finding that Leon
unlawful |y transported at | east sixteen aliens. Consequently, we
reject Leon's contention that the district court denied him his
right to confront w tnesses.
VI

Leon's final <contention is that his appellate counsel
furnished constitutionally ineffective assistance by failing to
brief on Leon's direct appeal the issues Leon now raises. To
prevail on this claim Leon nust denonstrate that counsel's
performance both "fell beneath an objective standard of reasonabl e
pr of essi onal assistance," Stokes v. Procunier, 744 F.2d 475, 483
(5th Gr. 1984), and prejudiced the defendant. Strickland v.
Washi ngton, 466 U. S. 668, 687, 104 S. C. 2052, 2064, 80 L. Ed. 2d
674 (1984). Prejudice occurs if "there is a reasonable probability
that, but for counsel's unprofessional errors, the result of the
proceedi ng woul d have been different." |Id. at 694, 104 S. C. at
2068. Inreview ng an ineffective assistance claim we "give great
deference to counsel's assi stance, strongly presum ng that counse
has exercised reasonable professional judgnent." Ri cal day v.
Procuni er, 736 F.2d 203, 206 (5th Gr. 1984). As we have found al

the clains of error raised by Leon to be wthout nerit, it

establish a violation of the Conpul sory Process C ause of
the Sixth Amendnment or the Due Process Cause of the
Fifth Amendnent. A violation of these provisions
requi res sone showing that the evidence |ost would be
both material and favorable to the defense.
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necessarily follows that Leon was not denied effective assistance
of counsel on his direct appeal. See United States v. Merida, 985
F.2d 198, 202 (5th GCr. 1993).
VI
For the foregoing reasons, we AFFIRM the judgnent of the

district court.



