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PER CURI AM !
Arturo Mendoza appeal s fromhis conviction for inportation of,
and possession with the intent to distribute nore than, 50
kil ograns of marijuana, challenging the denial of his notion to

suppress. W AFFI RM

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



| .

On the evening of May 26, 1992, United States Border Patrol
agent s di scovered several bundles of marijuana in a field near the
Rio Gande River in Texas. Mendoza and Ernesto Mrales were
apprehended when they approached the bundl es. Bet ween 9: 00 and
10: 00 p.m, Mendoza and Mrales were taken into custody, advised
(in Spanish) of their Mranda? rights, and transported to the
Border Patrol station in Harlingen, Texas. Mendoza indicated that
he understood his rights. At the Border Patrol station, Mendoza
was agai n advi sed of his rights, and signed a wai ver of rights form
(i n Spanish).

About four hours later, between 1:00 and 2: 00 a.m on My 27,
Harlingen police officer Silva (who was assigned to the Drug
Enforcenment Adm nistration) transported Mendoza from the Border
Patrol station to the Harlingen police station. En route, Silva
gquesti oned Mendoza about his i nvol venent with the transportati on of
the nmarijuana. Mendoza told Silva that he transported the
marij uana al ong with ot her individuals, but that he did not knowto
whom or where he was supposed to deliver it. Later that sane day,
Mendoza was transported to Brownsvill e for processi ng and was taken
before a magi strate judge.

Mendoza and Morales were indicted for conspiracy to inport
into the United States in excess of 50 kilograns of marijuana, in
violation of 21 U S.C. 88 963, 952(a), and 960(b)(3) (count one);

i nportation of nore than 50 kil ograns of marijuana, in violation of

2 Mranda v. Arizona, 384 U. S. 436 (1966).
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21 U.S.C. 88 952(a) and 960(b)(3) (count two); conspiracy to
possess with the intent to distribute nore than 50 kil ograns of
marijuana, in violation of 21 U S C 88 846, 841(a)(l), and
841(b) (1) (O (count three); and possession with the intent to
distribute nore than 50 kil ograns of marijuana, in violation of 21
US.C 88 841(a)(1) and 841(b)(1)(C, and 18 U S.C. &8 2 (count
four).

On August 14, 1992, three days prior to trial, Mendoza filed
a notion to suppress the statenents he had nade while in the
custody of O ficer Silva. He asserted that the statenents were
made before he was taken before a nmagistrate judge, and were not
vol unt ary because (1) he was wi thout the assi stance of counsel; (2)
he had not been advised prior to questioning of his right to the
assi stance of counsel; (3) he did not know the nature of the
of fense with which he was charged; and (4) he was not advised that
he was not required to nake any statenents and that any such
statenents could be used against him Pursuant to an agreenent
between the parties, the district court did not conduct a separate
suppression hearing, but carried the notion until that point in the
trial when the Governnent sought to introduce the statenents. At
the appropriate tinme, defense counsel objected on the ground that
the statenents were nmade "well after six hours fromthe initia
appr ehensi on. " The district court overruled the objection,
inplicitly denying the notion to suppress.

The jury found Mendoza guilty on counts two and four, but

acquitted him of the conspiracy charges (counts one and three).



The district court inposed, inter alia, concurrent ternms of
i nprisonnment of 41 nonths for each count.
.

Mendoza contends that the district court erred in denying his
nmotion to suppress, asserting that his statenents were involuntary
because of the delay between his arrest and appearance before the
magi strate judge, and because he did not have the assistance of
counsel

"A confession is voluntary if, under the “totality of the
ci rcunst ances,' the statenent is the product of the accused's free
and rational choice.'"" United States v. Doucette, 979 F.2d 1042,
1045 (5th Gr. 1992) (citations omtted). In reviewing the ruling
on a notion to suppress, we wll not disturb the district court's
credibility choices and findings of fact unless they are clearly
erroneous. |d. "The ultimate issue of voluntariness, however, is
a |l egal question, subject to de novo review'. |d. The burden is
on the Governnent to prove by a preponderance of the evidence that

the defendant's statenents were voluntary. United States v. Rojas-

Martinez, 968 F.2d 415, 417 (5th Gr.), cert. denied, = US |
113 S. . 828 (1992) and cert. denied, = US |, 113 S. .
995 (1993).

In determ ning voluntariness, the trial judge is to consider
all of the circunstances surrounding the giving of the confession,
i ncluding the follow ng factors:

(D the tinme elapsing between arrest and
arrai gnnent of the defendant maki ng t he confession,
if it was nade after arrest and before arrai gnnent,
(2) whether such defendant knew the nature of the
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of fense with which he was charged or of which he

was suspected at the tinme of making the confession,

(3) whether or not such defendant was advised or

knew t hat he was not required to nake any statenent

and that any such statenent could be used agai nst

him (4) whether or not such defendant had been

advi sed prior to questioning of his right to the

assi stance of counsel; and (5) whether or not such

def endant was w thout the assistance of counsel

when questi oned and when giving such confession.

The presence or absence of any of the above-

mentioned factors to be taken i nto consi deration by

the judge need not be conclusive on the issue of

vol unt ari ness.
United States v. Perez-Bustamante, 963 F.2d 48, 51 (5th Cr.)
(quoting 18 U.S. C. 8§ 3501(b)) (enphasis omtted), cert. denied, __
Uus _ , 113 S. &. 663 (1992).

A

Asserting that a m ninmum of 11-12 hours el apsed between his
arrest and arraignnment before the nmagistrate judge, Mendoza
contends that this delay is one of the factors denonstrating that
his statenents were involuntary.?

"Once a defendant has been tried and convicted, delay in
bringing him before a magistrate is not reason to set aside the
convi ction unl ess the defendant can show that he was prejudi ced by
the delay." Perez-Bustamante, 963 F.2d at 52 (internal quotation

and citation omtted). "[Where there is no evidence to support a

3 Confessions made within six hours of arrest, but prior to
arraignnent, are not "inadm ssible solely because of delay in
bringing a person before a magi strate", if the district court finds
the confession to have been voluntarily made and if the weight to
be given to the confession is commtted to the jury. 18 U S. C 8§
3501(c). An arrestee nust be brought before the nearest avail able
magi strate judge "w thout unnecessary del ay". Fed. R Cim P
5(a).



finding that the delay was for the purpose of obtaining a
confession, there is no evidence that the delay had a coercive
effect on the confession, there is no causal connection between the
delay and the confession, and the confession was otherw se
voluntarily given, ... the defendant has not shown prejudice by the
delay."” 1d. at 53 (internal quotation and citation omtted).

Silva transported Mendoza and Morales fromthe Border Patrol
station to the Harlingen police departnent at approxi mately one or
two o' clock in the norning. The statenents in question were nade
during that journey. Between eight and nine o'clock in the
nmorning, Silva took Mendoza to the DEA office at Brownsville for
processing; later that day, Mendoza was taken before a nagistrate
j udge.

There is no evidence that the delay i n bringi ng Mendoza before
a magi strate judge was unreasonable or that such delay caused him
to confess. Accordingly, Mendoza was not prejudiced by the del ay.

B

Mendoza al so asserts that he was not represented by counsel
when he made the statenments to Oficer Silva. Therefore, he
contends that his statenents were not voluntary and violated his
privilege not to incrimnate hinself and his right to counsel.

In an attenpt to determ ne the destination of the shipnment of
marijuana, Oficer Silva asked Mendoza if there was anyone el se
involved in transporting the marijuana. Mendoza answered that he
did not know the destination, but that it had been shi pped by "sone

kind of a jefe [chief] on the other side.” On cross-exam nation,



Silvatestified that, prior to questioning Mendoza, he asked himif
his Mranda rights had been read to himand if he understood those
rights. According to Silva, he continued the questioning, because
Mendoza answered in the affirmative.

At trial, Mendoza testified that, when he was arrested, he was
informed of his rights to remain silent and to have an attorney
present, he understood those rights, and he signed a form waiving
those rights. 1In his brief on appeal, Mendoza does not assert that
he was not infornmed of his rights or that he i nvoked those rights.
Accordi ngly, he has not shown that he was questioned in violation
of his right to have counsel present or that his statenents to the
of ficer were involuntary.

L1,

Considering the totality of the circunstances, we hold that
the Governnent net its burden of proving that Mendoza's statenents
were voluntary. Accordingly, the district court did not err in
denying the notion to suppress. The judgnent is, therefore,

AFFI RVED.



