UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 92-7770
Summary Cal endar

G LBERTO GARCI A,
Pl ai ntiff-Appellant,
VERSUS
PEPSI BOTTLI NG GROUP,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(B 88 CV 158)

August 27, 1993
Before JOLLY, DUHE and BARKSDALE, Circuit Judges.
PER CURI AM !

Glberto Garcia (Garcia) sued his fornmer enployer, Pepsi
Bottling Goup (Pepsi), after he was termnated for altering
i nvoi ces. The district court entered sunmary judgnent agai nst
Garcia, concluding that his clains of age discrimnation and

intentional infliction of enotional distress were unfounded. W

affirm
l.
Garcia was enpl oyed as a route sal esman by Pepsi. Appellant,
! Local Rule 47.5 provides: "The publication of opinions that

have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



on his own tinme and of his own initiative, would purchase Peps
products fromthe | arge di scount stores and | ater resell these sane
products to the smaller retailers on his route. Because the | arger
stores were able to purchase Pepsi products at discounted prices,
Garcia was able to turn a profit when he resold the nerchandi se.
He was termnated after he admtted to falsifying sone of the
i nvoi ces he turned into his enployer.

Appel | ant then sued Pepsi, alleging clains of age
di scrimnation? and intentional infliction of enotional distress.
Appel l ee noved for sunmmary judgnent, which the district court
granted. The court concluded that Garcia's clai ns were unfounded;
Pepsi had a legitimte basis for firing Appellant, and there was no
conpetent evidence that this was a pretextual reason for age
di scrim nation. The court also concluded that there was no
evidence that Pepsi's conduct was outrageous. Consequent | vy,
Appellant's claimfor intentional infliction of enptional distress
was di smssed as wel | .

.

In reviewing a grant of summary judgnent, we apply the sane

2 Nowhere in his conplaint does Garcia cite to the federal Age
Discrimnation in Enploynent Act (ADEA), 29 U . S.C. 8§ 621 et seq.,
or its Texas counter part, the Texas Conm ssi on on Human Ri ghts Act
(TCHRA), Tex. Rev. Cv. Stat. Ann. art. 5221k et seq.
Nevert hel ess, because both parties have briefed this issue, and due
to the plenary nature of review on sunmary judgnents, we address
the age discrimnation claim

We note that the analysis applied to the ADEA is simlar to
that used in TCHRA cases. Conpare Thornbrough v. Colunbus & G R
Co., 760 F.2d 633, 638-39 (5th Cr. 1985) with Lakeway Land Co. V.
Kizer, 796 S. W 2d 820, 822-23 (Tex. Cv. App. -- Austin 1990, wit
deni ed) .




standard of review applied by the district court. See Waltman v.

International Paper Co., 875 F.2d 468, 474 (5th Gr. 1989); More

V. Mssissippi Valley State Univ., 871 F.2d 545, 548 (5th Gr.

1989). Summary judgnent is appropriate only if, when viewed in the
light nost favorable to the nonnoving party, the record discl oses
"that there is no genuine issue as to any material fact and that
the noving party is entitled to a judgnent as a matter of |law "
Fed. R CGv. P. 56(c).
L1l

To prove a prima facie case of age discrimnation, the
plaintiff must show. (1) he is a nenber of the protected class;
(2) discharged; (3) qualified for position; and (4) replaced by a
younger enpl oyee. See Thornbrough v. Colunbus & G R Co., 760

F.2d 633, 639 (5th Gr. 1985); Lakeway Land Co. v. Kizer, 796

S.W2d 820, 822-23 (Tex. Cv. App. -- Austin 1990, wit denied).
Qur review of the record evidence indicates that Appellant cannot
make out this prima facie case.

First and forenost, Appellant candidly admtted to fal sifying
i nvoi ces. Garcia's practice of self-dealing, regardless of his
nmotivation, anmounted to theft from his enployer. This 1is
sufficient to support the conclusion that he was not qualified for

his position. See e.qg. Slaughter v. Allstate Ins. Co., 803 F.2d

857, 860 (5th Cir. 1986) (insurance agent term nated for submtting
fal se claimfor damages to his hone).
Assum ng arqguendo that Appellant could conceivably state a

prima facie case, it 1is clear that Appellee articulated a



| egitimate, nondiscrimnatory reason for its actions. Appellant
coul d overcone this showi ng by proffering evidence that the reason

given was pretextual. See Texas Dept. of Community Affairs v.

Burdi ne, 450 U. S. 248, 252-53 (1981). Towards this end, Appellant
did introduce affidavits fromthree forner Pepsi enployees. R 26-
32. The affidavit of Gegorio Barrone typifies this evidence:
| was told by other Pepsi enployees that Pepsi was
attenpting to recruit young coll ege students to take our

pl aces, that Pepsi was |ooking to bring in young coll ege

educat ed people who could "grow up with the conpany."
R 28.

Such evidence, if it were to overcone its hearsay nature, is
at best specul ati ve: "Testi nony based on conjecture alone is
insufficient to raise an issue as to the existence of the alleged
policy [of age discrimnation]." Sl aughter, 803 F.2d at 860.
Mor eover, Appellee presented evidence that younger enployees who
were caught stealing were also termnated. See R 124, 148, 170.
This belies Appellant's contention that his termnation was
notivated by inperm ssible reasons. &. R 180 (EECC report,
stating there was no evidence that age was a notivating factor in
the term nation deci sion).

| V.

Appellant also presented a claim for the intentional
infliction of enotional distress. The district court held that
Garcia could not state a claim for intentional infliction of

enotional distress because there was no evidence that Appellee's

conduct was "outrageous." See Ramrez v. Allright Parking El Paso,

Inc., 970 F.2d 1372, 1375 (5th Cr. 1992) (to prevail on such a
4



claim defendant's conduct nust be "extrene and outrageous"). W
agr ee.

Appel lant admtted to falsifying invoices in order to conceal
his self-dealing. Appellee, upon learning of this deceit, fired
Gar ci a. This action was commensurate wth the admtted
m sconduct, as set forth in the conpany's enployee handbook. R
39.% Appellee's actions were not outrageous, and cannot support a

claimof intentional infliction of enotional distress. See, e.q.,

Dean v. Ford Mdtor Credit Co., 885 F.2d 300 (5th Cr. 1989)
(supervi sor planted checks on enployee in attenpt to inplicate her

in theft); Mtre v. Brooks Fashion Stores, Inc., 840 S.W2d 612

(Tex. Cv. App. -- Corpus Christi 1992, wit denied) (mall security
distributed fliers wth plaintiffs' pi ctures, incorrectly
identifying themas counterfeiters).
V.
For the foregoing reasons, the judgnent of the district court

i s AFFI RMVED.

3 The Pepsi enpl oyees' handbook states, in pertinent part:

Sone actions are so dangerous, inproper or illegal that
i medi ate action nust be taken .... The following are
exanpl es of actions which are prohibited and which may
cause imrediate separation from enploynent with the
Conpany:

THEFT fromthe Conpany, a fellow enpl oyee, or any of the
Conpany's custoners, irrespective of val ue.

* * * *

M SREPRESENTATI ON OF FACTS or FALSI FI CATI ON of Conpany
records ....



