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Bef ore GARWOOD, JONES and EMLIO M GARZA, Circuit Judges.”
GARWOOD, Circuit Judge:

Def endant - appell ant Gary "Gybird" Wllianms (WIIlians) was
convicted of one count of aiding and abetting in retaliation
against a witness in violation of 18 U S. C. § 1513(a), and one

count of aiding and abetting in intimdation of a witness in

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



violation of 18 U S.C. § 1512(a). The district court sentenced
Wllians to a termof inprisonnment of twenty-four nonths, a three-
year term of supervised release, and a $100 special assessnent.
WIlians now appeal s his conviction.

Facts and Proceedi ngs Bel ow

WIllianms and Jerone Gant (Grant) were indicted by a grand
jury on June 19, 1992, for aiding and abetting each other in
threatening in retaliation against Diane Lowe (Lowe) for her grand
jury testinony agai nst Donal d "Pug" Sanders (Sanders), 18 U. S. C. 88
2, 1513(a), and also threatening her in an attenpt to prevent her
testifying agai nst Sanders at his upcomng trial, 18 U S. C. 8§ 2,
1512(Db). Because WIllians allegedly brandished a pistol while
threatening Sanders, he was also indicted for possession of a
firearmby a convicted felon, 18 U S.C. 88 922(g) (1), 924.

In July of 1992, WIllians and Grant were jointly tried on the
indictment. During trial, evidence was presented that showed that
Lowe, a drug user, had testified before a grand jury on My 23,
1991, about how she had nade a controll ed purchase of cocai ne from
Sanders. Her testinony contributed to the return in July 1991 of
a multi-count indictnent against Sanders charging him with a
federal drug conspiracy and several substantive drug and firearm
of fenses commtted in 1989, 1990, and 1991, and with obstructing
justice by assaulting and intimdating grand jury witnesses in June
and July 1991. The herein charged threatening of Lowe by WIIlians
and Grant occurred on June 7, 1992, approximately a nonth before
Sanders was to go to trial on the referenced indictnent against

hi m and during which Lowe was scheduled to testify as a governnent



W t ness concerning the controlled buy.

Lowe testified that on June 7, she and her roommate, Carol yn
Wckoff (Wckoff), went to Cub 9, a bar in Col unbus, M ssissippi,
where Lowe was accosted by WIllianms and his associates who were
menbers of the Vice Lords gang. Wllians referred to Lowe by a
nunmber of epithets, so Lowe and Wckoff decided to |eave the
establishnment in the conpany of W-ckoff's boyfriend, John "Cong"
Easl ey (Easley). However, Lowe forgot her purse so she went back
into the club and retrieved it. \Wen she cane out she proceeded
towards her car, but upon reaching her vehicle she was again
confronted by Wllians. According to Lowe, WIIlians threatened her
wth a pistol and said that she was a "snitch" and that "sonebody
shoul d have did sonething to you" because "[y]ou the one causing

Pug going to jail," and "[t]hat's why Pug want to get rid of her."
Wllians also informed Lowe, "You ain't nothing but the police.
That's why Pug said sonebody ought to kill you anyway." Thi s
incident drew the attention of the club's guard and Easl ey, and
their intervention allowed Lowe to drive off. The next day,
Wckoff was in the front yard of Lowe's house when WIIlians drove
slowy by and yell ed out, "W ought to kill that police bitch," and
"[t]ell that police bitch that I'"'mgoing to kill her. That | have
been hired by Pug to kill her.™

Also at trial, the governnent introduced evidence of the cl ose
associ ati on between Wl Ilians and Sanders in order to show WI 1l ians'
nmotive in threatening Lowe. This evidence consisted of the

testinony of Hattiesburg, Mssissippi, police officer Ken R chey,

who stated that on Septenber 8, 1990, he and other Hattiesburg



of ficers executed a search warrant on a | ocal notel roomwhere they
found WIIlianms and Sanders. They al so di scovered two pi stols under
a bed and approximately $13,000 in cash in a bag in the bathtub.
WIllians and Sanders told Richey that the noney was proceeds they
had received fromdrug sal es before being sent to prison. WIIlians
contended that he nade the noney before being sent to the
penitentiary, and since he had done his tine the noney was now hi s.
The police confiscated the noney and weapons.! W IIlians' attorney
objected to the adm ssion of this evidence under FED. R EvVID.
404(b), and the district court held a hearing on the matter outside
the presence of the jury. The district court then determ ned not
to exclude the evidence, and admitted it.?

The jury found WIllianms guilty of aiding and abetting in
retaliating against a wtness and inintimdation of a wtness. He
was acquitted of the firearnms offense and G ant was acquitted of
all charges. WIIlianms was subsequently sentenced to a twenty-four
month termof inprisonnent to be followed by a three-year term of
supervi sed rel ease, and a $100 special assessnment. WIIianms now

appeal s his conviction.

. Al t hough WIlians was charged by the police, such charges
were never pursued. The $13,000 was forfeited in a civil
proceedi ng as being drug proceeds.

2 No limting instruction was requested by WIllians, and none
was given. On appeal WIlianms makes no conplaint as to the | ack
of alimting instruction (or as to any instructional matter).
Consequently, any error the district court may have nmade in
failing to give such an instruction is waived. Relief is not
warranted under FED. R CRM P. 52(b).
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Di scussi on

The sol e point of error that WIllians rai ses on appeal is that
the district court erred in admtting evidence concerning the
Hatti esburg incident, because such evidence violated FED. R EviD.
404(b).%® The standard for admitting evidence pursuant to Rule
404(b) requires the district court to apply a two-step test.
United States v. Chagra, 754 F.2d 1186, 1189 (5th Gr.), cert.
denied, 106 S.Ct. 255 (1985); United States v. Beechum 582 F.2d
898, 911 (5th Gir. 1978), cert. denied, 99 S. C. 1244 (1979).
First, the district court nust determne that the evidence is
rel evant to an i ssue other than the defendant's character. Second,
t he evi dence nmust possess probative value that is not substantially
outweighed by its wundue prejudice and nust neet the other
requirenents of Rule 403. 1d.* The district court's decision will

be reversed [rlarely and only after a clear showng of
prejudi ci al abuse of discretion."" United States v. Shaw, 701 F. 2d

367, 386 (5th Gir. 1983), cert. denied, 104 S.Ct. 1419 (1984)

3 This rule provides that:

"Evi dence of other crines, wongs, or acts is not

adm ssi ble to prove the character of a person in order
to show action in conformty therewth. It may,
however, be adm ssible for other purposes, such as
proof of notive, opportunity, intent, preparation,

pl an, know edge, identity, or absence of m stake or
accident . . . ." Feb. R EviD 404(b).

4 This rule provides that:

"Al t hough rel evant, evidence may be excluded if its
probative value is substantially outwei ghed by the
danger of unfair prejudice, confusion of the issues, or
m sl eading the jury, or by considerations of undue

del ay, waste of tine, or needl ess presentation of

cunmul ative evidence." Feb. R EviD. 403.
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(quoting United States v. Davis, 546 F.2d 583, 592 (5th Gr.),
cert. denied, 97 S.Ct. 1701 (1977)).

Before applying the two-step analysis, we point out that,
"[e]vidence of extrinsic offenses my be admssible to show
notive." Beechum 582 F.2d at 912 n. 15. These extrinsic offenses
need not be simlar to the charged conduct when they are introduced
to show notive. | d. In fact, evidence offered to prove notive
coul d properly include evidence of "a wholly different prior bad
act." United States v. Drew, 894 F.2d 965, 970 (8th Cr. 1990).
Al t hough for sone purposessQsuch as i dentitysQevi dence of extrinsic
of fenses nust be simlar to the charged offense, but such is not
t he case when proving notive. See United States v. Myers, 550 F. 2d
1036, 1045 (5th Gr. 1977) (holding that "[a] much greater degree
of simlarity between the charged crine and the uncharged crine is
requi red when the evidence of the other crine is introduced to
prove identity than when it is introduced to prove a state of
m nd") . This is because in determning notive, one is not
concerned with the simlarity of the wongful conduct but rather
with the notivational circunstancessQsuch as a relationship with a
third partysqothat can be gl eaned from the past extrinsic offense
and how t hese circunstances bear on the reasons for commtting the
of fense at issue. O course, when such evidence should be adm tted
inaparticular case, "nmust be decided inits own context, with the
issue to which the [extrinsic] offenseis directed firmy in mnd."
Beechum 582 F.2d at 912 n. 15.

Turning to the first step, we note that evidence is relevant

if it has "any tendency to nmake the exi stence of any fact that is



of consequence to the determ nation of the action nore probable or
| ess probable than it would be without the evidence." FeED. R EviD
401; Beechum 582 F.2d at 911. Under 18 U S.C. 88 1512 and 1513,
both intent and notive are relevant facts. See United States v.
Maggitt, 784 F.2d 590 (5th Gr. 1986) (involving the adm ssibility
of evidence concerning extrinsic acts where the defendant is
charged with intimdating and retaliating against a wtness).
Here, the governnent contends and the district court found that the
Hattiesburg incident was relevant both to WIlians' intent and
nmotive. W agree. The challenged evidence is relevant to notive
because it shows that Wllians is along tinme associ ate of Sanders,
and that WIllianms and Sanders had a commopn interest in drug
di stribution. Were a defendant threatens or harasses a w tness
because of that witness's testinony agai nst an associ ate, evi dence
connecting the defendant and his associate is not only adm ssi bl e,
but "[s]Juch background information is frequently necessary to
establish notive in obstruction of justice cases.” |d. at 597; see
also United States v. Arnold, 773 F.2d 823, 833 (7th Cr. 1985);
United States v. Johnson, 525 F.2d 999, 1006 (2d Cr. 1975), cert.
denied, 96 S.Ct. 1127 (1976). This evidence concerning notive was
al so probative of WIIlians' specific intent to threaten and

intimdate Lowe.?®

5 W woul d note that the Hattiesburg incident occurred on
Septenber 8, 1990. Sanders was charged with a cocai ne and
cocai ne base distribution conspiracy and distributing cocaine
base from April 1989 to July 1991. Since the Hattiesburg

i nci dent invol ved proceeds fromdrug transactions, and since
WIllians was never charged in relation to this incident,
silencing Lowe mght well benefit WIIlians personally.

7



WIllians clainms that notw thstandi ng the evidence' s apparent
rel evance, the governnent admtted it nerely to prove his bad
character because the governnent had al ready presented evidence as
to Wllians' notive and intent. WIIlians' contends that Wckoff's
testi nonysQwhi ch related WIllians' statenent that he was paid by
Sanders to kill LowesQal ready established notive and intent.® We
would first note that this testinony presents a separate yet
conpl enentary notive for threatening Lowe. |In general, as |long as
the evidence is not purely cunul ative and wholly superfluous, the
gover nnment may present as much evidence as it can nuster to support
a particular relevant fact. See Maggitt, 784 F.2d at 596
(uphol di ng the adm ssion of extrinsic evidence to show the "cl ose
rel ati onshi p” between the defendant and a third party and his
"strong notives" to help that third party even though other
evi dence showed that the two were brothers). Here, Wockoff's
testinony, standing alone, mght not have convicted WIIians
because the jury mght have found her testinony not sufficiently

credible.’ Evidence of the Hattiesburg incident presented a

6 WIllians al so makes the argunent that if this association
evi dence was so inportant, the governnment shoul d have presented
such evidence against Gant. |f the governnent had been able to

present simlar association evidence against Gant, it m ght have
been able to procure his conviction. However, this inability on
the governnent's part to present such evidence is not |legal error
because the | ack of association evidence against WIlians' co-
defendant is not relevant to the admssibility of the evidence
agai nst WIllians.

! On cross-exam nation Wckoff's credibility and character
were attacked based on her acceptance of governnment wel fare and
then her use of those funds "to go out and have a nightlife," and
her living and associating with Lowe, a known felon. Lowe's
credibility and character were vigorously assailed by revel ati ons
on cross-exam nation that she had been convicted of the felony of
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separate basis for WIllians' notive and intent. Under these
circunstances, we reject WIllians' contention that the evidence was
presented nerely to i npugn his character or to convict hi mbased on
simlar past events.

WIllianms next clains that the evidence of the Hattiesburg
i nci dent should not have been adm tted because under Rule 403 its
probative val ue was substantially outweighed by its prejudice. As
expl ai ned above, the evidence of the Hattiesburg incident was
hi ghly probative since it supplied evidence of WIIlians' notive
(and it thus also shored up Wckoff's testinony). Furt her nore
gi ven the defense's attacks on Wckoff's and Lowe's credibility, it
provi ded i nportant evidence of Wllians' intent. See United States
v. Henthorn, 815 F.2d 304, 308 (5th Gr. 1987) (noting that "[p]art
of th[e Rule 403] analysis hinges upon the governnent's need for
the testinony to prove intent"). Having reviewed the substanti al
probative val ue of the evidence, we nowturn to Wllians' clains of
undue prej udi ce.

WIllians argues that he was prejudi ced because he was never
convicted of any crine associated with the Hatti esburg i nci dent and
the jury may have chosen to punish himfor this earlier conduct

involving the drug proceeds and possession of firearns. I n

fal se pretenses, had been paid to be a police informant, and had
been arrested on two separate occasions, once for grand |arceny
and once for disobeying a police officer. The first question
asked of Lowe on cross-exam nation was "as to recap, you
testified that you're a firearns expert and forner drug user."
The district court, inruling to admt the evidence of the

Hatti esburg incident, observed respecting Wckoff and Lowe that
"these witnesses . . . will be attacked as to credibility,
truthfulness." WIIlianms' own brief asserts that the governnent's
case rested on "a parade of convicted felon fact w tnesses."”
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retrospect, there exists no evidence of such an inpulse by the
jury. Both the indictnent and other evidence revealed that
Wl ians had been convicted for selling cocaine so there existed no
unpuni shed conduct for the jury to seek to redress concerning the
drug proceeds. As to possession of the firearns, it is true that
at the time of the incident WIllians was a convicted felon and he
was found to be in possession of two firearnssQthe exact sane
conduct that he was charged with in the present case. However, if
the jury truly wanted to punish Wllianms for his past conduct, they
woul d have convicted him for being a felon in possession of a
firearm yet the jury acquitted himof this offense. Under these
circunstances, WIllians' <clains of prejudice sinply do not
substantially outwei gh the evidence's probative value. Certainly,
there was no abuse of discretion in the district court's ruling in
this respect.
Concl usi on

WIllians' sole conplaint on appeal fails to denonstrate any

reversible error. Accordingly his conviction is

AFFI RVED.
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