IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-7754
Summary Cal endar

ROBERT L. HOLDI NESS,
Pl ai ntiff-Appellant,
vVer sus

DONNA E. SHALALA,
Secretary of Health & Human Servi ces,

Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Northern District of M ssissipp
(EC 89 Cv 273)

( August 3, 1993 )
Before JOLLY, WENER, and E. GARZA, Circuit Judges.
PER CURI AM *

On May 25, 1988, Robert L. Hol diness applied for disability
i nsurance benefits, alleging disability since March 15, 1988.
After denial of his application at the first two |levels of
adm nistrative review, Hol diness requested and received a hearing

before an admnistrative |aw judge (ALJ). The ALJ issued a

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



deci sion on March 29, 1989, in which he ruled that Hol di ness was
not disabled within the neaning of the Social Security Act. The
Appeal s Council deni ed Hol di ness' request for review of the ALJ's
deci si on.

Hol di ness subsequently sought judicial review in federal
court. He noved to remand the case for further admnistrative
proceedi ngs on the ground that he had new nedi cal evidence. The
magi strate judge denied this notion and then i ssued findings and a
recommendation that the Secretary's decision be affirned.
Hol diness filed two additional notions to remand. The district
court denied these notions, adopted the nagistrate judge's report
and recomendation, affirmed the ALJ's decision, and dism ssed the
cause with prejudice. Holdiness appeals.

I

Hol di ness argues that the ALJ erred in: (1) finding, wthout
the benefit of testinony by a vocati onal expert, that Hol di ness had
no non-exertional limtations; (2) not giving credibility to

Hol diness' alleged pain; and (3) wusing the Dctionary of

Cccupational Titles.

This court's review of the Secretary's decision to term nate
benefits is limted to two issues: "1) whether the Secretary
applied the proper |egal standards, and 2) whether the Secretary's
decision is supported by substantial evidence on the record as a

whole." Anthony v. Sullivan, 954 F.2d 289, 292 (5th Cr. 1992).




"If the Secretary's findings are supported by substantial evidence,
they are conclusive and nust be affirnmed.”
"Substantial evidence is that whichis relevant and sufficient

for a reasonable mnd to accept as adequate to support a

conclusion. . . ." "[I]t nust be nore than a scintilla, but it
need not be a preponderance.” In addition, "[t]his Court nay not
rewei gh the evidence or try the issues de novo." "[Clonflicts in

the evidence are for the Secretary to resolve."
11

Hol di ness injured his right thigh after being struck by a pine
tree on April 10, 1987. An exam nation on April 15, 1988, showed
t hat Hol di ness had marked atrophy of the calf nmuscles on the right
si de and weakness in his right leg. Additionally, a nedical report
dated April 16, 1988, reflects that Hol di ness had had back troubl e
"off and on" for twelve to thirteen years.

In Septenber 1988, Holdiness had a deconpressive |unbar
| am nect ony. On January 17, 1989, the neurosurgeon, W Lynn
Stringer, MD., noted that "[f]ollowi ng surgery [Hol di ness'] back
pain has inproved a great deal but he continues to have a | ot of
weakness in his leg." Dr. Stringer further provided that "[i]t is
not too late to expect continued inprovenent in neurologic
function."”

At the hearing before the ALJ, Hol di ness testified that he had
difficulty driving because of his leg. He also testified that his

leg would not hold himup; the pain in his back radiated to his



right leg all the way to his knee; half of his right foot was nunb;
and he could stand for only five to ten mnutes at a tine.
According to Hol di ness, "pretty often” he had pain whil e sl eeping.

Dr. Stringer concluded that Hol di ness' nmajor disability would
be weakness in the right leg and foot. Dr. Stringer, however, did
not nention any degree of disability as a result of back pain. He
stated only that "followng surgery [Holdiness'] back pain has
i nproved a great deal."

The opi nions, diagnoses, and nedical evidence of a treating

physi ci an should be accorded considerable weight. Abshire v.

Bowen, 848 F.2d 638, 641 (5th GCr. 1988). The ALJ, after
considering the evidence from Dr. Stringer, concluded that "the
current findings do not show any abnornmalities so severe that they
woul d reasonabl y be expected to produce pain of sufficient severity
or persistence as to prevent [Hol di ness] fromperform ng sedentary
wor k. "

Wth regard to the residual weakness in Hol di ness' right |eg,
Dr. Stringer noted that Hol diness had atrophy of the right calf,
nmuscl e weakness, no ankle reflex, and dimnished sensation to
pi nprick "over the L5 and S1 dermatones." Despite these findings,
Dr. Stringer provided that it was not too | ate to expect continued
i nprovenent in neurologic function. The ALJ determ ned that
Hol diness had the residual functional capacity to perform the
physi cal exertional requirenents of work except for standing or

wal king for prolonged periods and lifting or carrying objects



wei ghing nore than ten pounds. By definition, sedentary work
involves primarily sitting wth only occasionally walking or
standing, at nost, and does not require lifting nore than ten
pounds on an occasi onal basis. See 20 C F.R 88 404.1567(a)
416.967(a) (1991).

Hol di ness argues that the ALJ erred i n not having a vocati onal
expert testify. An ALJ, however, need not rely on a vocationa
expert's testinony if the claimant suffers fromonly "exertional
i npai rments or his non-exertional inpairnments do not affect his

residual functional capacity." Fraga v. Bowen, 810 F. 2d 1296, 1304

(5th Gr. 1987). The ALJ specifically found that Hol di ness had no
exertional inpairnments that affected his residual functional
capacity and no non-exertional |imtations. Substantial evidence
supports this finding.

Hol di ness further argues that the ALJ erred in not finding his
subj ective conplaints of pain credible. It is inproper for an ALJ
not to consider a claimant's subjective conplaints of pain.

Carrier v. Sullivan, 944 F.2d 243, 247 (5th Gr. 1991). "It is

al so inproper for an ALJ to make no finding as to a claimant's
subj ective conplaints of pain if, if the claimnt were believed,
said claimant would be entitled to benefits.” In this case, the
ALJ made findings regarding credibility. How nuch pain is
disabling is a question for the ALJ. Carrier, 944 F.2d at 247

This court nmay not reweigh the evidence.



Hol di ness al so argues that the ALJ erred in relying on the

Dictionary of Occupational Titles (DOTl) to determne that he

retained the residual functional capacity to work. As support,

Hol diness cites to Wngo v. Bowen, 852 F.2d 827 (5th Cr. 1988).

I n Wngo, however, this Court nmade no ruling on the use of DOT. In
addition, contrary to Hol diness' contention, the ALJ in this case
did not use DOT to establish that there were jobs that Hol di ness
could perform The ALJ only relied on DOT to find that Hol di ness
could no | onger performjobs he previously had held.

Proper |egal standards were applied by the Secretary, and
substantial evidence supports the Secretary's decision. W,

therefore, nust affirm the Secretary. See Ant hony, 954 F.2d at

292.
|V

Secondl y, Hol di ness argues that new nedical reports by Dr.
Suttle and Dr. Stringer require that his claim be remanded for
further adm nistrative proceedi ngs. Although he referred to other
"new evidence" in his first notion to remand, on appeal he does
not . A remand i s appropriate when new evidence is materi al and
there was good cause for not having included it previously. 42
US C 8 405(g). The materiality prong requires the claimant to
show a reasonable possibility that the new evidence would have

changed the Secretary's determ nation. Bradley v. Bowen, 809 F.2d

1054, 1058 (5th Gr. 1987). Inplicit is the requirenent that the

new evidence relate directly to the period of disability that was



considered by the Secretary. The new evidence may not relate to a
disability that was acquired after the Secretary's determ nation
nor may it relate to a deterioration in a condition that was not
di sabling when the Secretary's determ nation was nade. The ALJ
i ssued his decision on March 29, 1989.

Because Dr. Stringer's letter of January 17, 1989, was part of
the adm nistrative record and was considered by the ALJ, it does
not amount to "new evi dence."

Dr. Suttle's letter of August 10, 1990, states that since the
surgery, Holdiness "has had no inprovenent in his neurol ogic
function, continuing to have a foot drop on the right side and no
i nprovenent in his nuscle strength.” Dr. Suttle concluded that
Hol di ness

is 100% permanently and totally disabled from

engaging in any gainful activity existing in

the national econony and that his disability

is not confined to his right foot and | eg but

is a result of his back disability and this

weakness in the leg and back limts his

ability to stoop, craw, bend, stand or wal k.
In the April 23, 1991 letter, Dr. Suttle reiterated that Hol di ness
"continues to have disability in his back which [imts his ability
to stoop, craw, bend, stand or walk for a significant period of
tine." In addition, Dr. Stringer's letter of July 30, 1991,
reflects Dr. Stringer's conclusions after exam ning Hol di ness on

that date. According to Dr. Stringer, Hol di ness "continues to have

a significant physical inpairnent as a result of his advanced



degenerative |lunbar disc disease with spinal stenosis and spinal
cord conpression, status post deconpressive | am nectony."”

The deterioration noted in these letters stens fromthe sane
under |l ying condi tion that caused Hol di ness's non-di sabl i ng synpt ons
previ ously. That, however, does not nean that the subsequent
deteriorationis material to the earlier disability determ nation.

See Bradley, 809 F.2d at 1058. Additionally, Hol diness has failed

to show good cause for not bringing this evidence forth earlier.
Qur failure to remand does not preclude Hol di ness from havi ng
t he new evi dence consi dered, however; his subsequent deterioration

m ght formthe basis of a newclaim See Johnson v. Heckler, 767

F.2d 180, 183 (5th G r. 1985).
\%
For the reasons stated herein, the judgnent of the district
court is

AFFI RMED



