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for the Fifth Crcuit
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Summary Cal endar

AUDUBON | NSURANCE COVPANY,

Pl ai ntiff-Appellee,
Cr oss- Appel | ant ,

VERSUS
JAMES M LOWNERY and CAROL KNI GHT LOWERY
Def endant s,
JAMES M LONERY

Def endant - Appel | ant,
Cr oss- Appel | ee.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
(CA J90-0518-B)

(Novenber 19, 1993)
Before DAVIS, JONES, and DUHE, Circuit Judges.
PER CURI AM !

Audubon | nsurance Conpany ("Audubon") paid $110,000 to its
insured E.D. Lange after his farnmhouse was destroyed by fire.
Audubon as subrogee, then sued Janes Lowery, Lange's tenant in the
farmhouse, for the anmount of its paynent alleging arson. A jury

returned a verdict in favor of Audubon. Lowery appeals on the

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



followng grounds: (1) the court erred by allowng the expert
testinony of Richard Eley and limting the expert testinony of
Robert Bell; (2) there was insufficient evidence to support the
jury finding that the fire was deliberately set; and (3) the court
erred in instructing the jury that it could nake negative
i nferences about m ssing evidence. Audubon cross-appeals the trial
court's denial of its notion for prejudgnent interest.
DI SCUSSI ON
A.  Adm ssion and Excl usi on of Expert Testinony

Lowery contends that the court erred by allow ng the testinony
of Audubon's expert, R chard Eley, and limting the testinony of
Lowery's expert, Robert Bell. A trial court has broad discretion

to admt or exclude expert testinony. Ednonds v. Illinois Cent.

Qlf RR, 910 F.2d 1284, 1287 (5th Gr. 1990). Accordingly, we
review challenges to rulings on expert testinony under the
"mani festly erroneous" standard. |d. Even when an error is shown,
aparty is not entitledto relief unless the error is substantially
prej udi ci al . Id.

Lowery conplains that Eley was not qualified to testify, his
testinony was fabricated, his opinion was not supported by
general |y recogni zed net hodol ogy or by the facts, and the court did
not apply the proper analysis in determning whether to allow
Eley's testinony. W disagree. The record indicates that El ey had
extensi ve experience in determning the cause and origin of fires,
whi ch was the purpose of his testinony. Oher than his assertions

and m scharacterizations of Eley's testinony, Lowery offers no



evidence to support his allegation that Eley fabricated facts.
Al t hough Lowery and hi s expert disagree with El ey's concl usi ons, we
find that Eley's nethodol ogy was valid, and we are not convinced
that it was "inpossible" to apply his nethodology to the facts in
this case. Furthernore, if the trial court applied the wong
anal ysi s in determ ni ng whether Eley's testinony shoul d be al | owed,
this error was not substantially prejudicial.

Lowery al so argues that the court erred by not all ow ng Robert
Bell to give opinions relating to the cause and origin of house
fires. W find that the trial court's ruling was not nmanifestly
erroneous because Bell had limted experience in fire investigation
and his testinony in this area woul d have been cunul ati ve.

B. Sufficiency of Evidence

Lowery's next contention is that there was insufficient
evi dence to support the jury finding that Audubon proved, by clear
and convi nci ng evi dence, that arson was the cause of the fire. The
standard of review for sufficiency of the evidence is "whether the
facts and i nferences point so strongly and overwhelmngly in favor

of one party that reasonable nen could not arrive at a contrary

verdict."? Boeing Co. v. Shipman, 411 F.2d 365, 374 (5th Cir.
1969) (en banc).
The crux of Lowery's sufficiency challenge is that the only

evi dence offered by Audubon to prove that the fire was caused by

2 W use this standard because Lowery properly preserved his
sufficiency challenge on this issue by noving for judgnent as a
matter of |aw before the case was submitted to the jury and after
the verdict was returned. Cist v. D ckerson Welding, Inc., 957
F.2d 1281, 1285 (5th Gr.), cert. denied, 113 S.Ct. 187 (1992).
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arson was Eley's allegedly inadm ssible testinony. Qur review of
the record reveals that Audubon proved that the fire was
deli berately set through the testinony of Eley and two other
W t nesses and through considerable circunstantial evidence which
Appel I ant, sonewhat di si ngenuously chooses to i gnore. Moreover, as
explained in the previous section, the trial court did not err in
allowing Eley's testinony. Therefore, we find that there was
sufficient evidence to support the jury verdict.
C. Instruction Regarding M ssing Evidence

Lowery's final contention is that there was no evidence to
support the charge instructing the jury that it could make a
negative inference about m ssing evidence.? Lowery failed to
properly preserve his argunent for our review. The record reveals
that Lowery's only objection to the instruction was, "W object to

P-22 inits entirety. It is a conment on the evidence."* "A party

3 The trial judge gave the follow ng instruction:

[I]f you determ ne by a preponderance of the evidence
that the defendant Jimry Lowery caused sone of the fire
sanpl es taken by Ji nmy Lowery to becone either destroyed,
m spl aced, or unavail abl e, then you may i nfer or concl ude
that such sanples that are wunavailable would be
unfavorable to defendant Lowery, and you nmay give such
evi dence whatever weight, worth, and credibility you
determne it is entitled. Def endant Jinmy Lowery may
overcone this inference or conclusionif you find that he
has proven by a preponderance of evidence that he did not
destroy or m splace the sanples.

4 Lowery argues that he preserved his argunment by objecting at the
charge conference. There is, however, nothing in the record to
reflect that an objection was nade. W can only review the record
and do not take evidence to supplenent or contradict it. See
Doucet v. @&lf Gl Corp., 788 F.2d 250, 252 (5th Cr.), cert.
deni ed, 470 U.S. 883 (1986).




may not state one ground when objecting to an instruction and
attenpt torely on a different ground for the objection on appeal ."

United States v. Heath, 970 F.2d 1397, 1407 (5th Gr. 1992), cert.

denied, 113 S. Ct. 1643 (1993). Qur review, therefore, is limted
to plain error. |d.

The record reveals that there was evidence to support the
instruction. Lowery testified that, the day after the fire, he and
his private investigator collected eighty sanples and pl aced t hem
in glass jars. Lowery produced only thirty-five jars and a box of
mat eri al whi ch supposedly cane from sone broken jars. Wen asked
why he had not produced all of the sanples, Lowery responded that
his investigator did not need the sanples after they tested
negati ve. Since there was evidence to support the jury
instruction, there was no plain error.

D. Prejudgnent Interest

On cross-appeal, Audubon argues that the trial court erred by

not granting prejudgnment interest. In diversity cases, issues of

prejudgnent interest are governed by state law. Canal Ins. Co. V.

First Gen. Ins. Co., 901 F.2d 45, 47 (5th Gr. 1990). Under

M ssi ssippi |aw, an award of prejudgnent interest rests wthin the

di scretion of the judge. Warw ck v. ©Matheney, 603 So. 2d 330, 342

(Mss. 1992). The district court denied prejudgnent interest
because it determ ned that M ssissippi |aw prohibits an insurance
conpany fromcol | ecti ng prejudgnent interest on a subrogated cl aim

See Enployers Ins. of Wausau v. Dunaway, 626 F. Supp. 1144, 1145

(S.D. Mss. 1986). In making this determnation, the district



court focused on the following |anguage from Oxford Production

Credit Association v. Bank of Oxford, 16 So. 2d 384, 388 (M ss.

1944) :
It is generally conceded that, subject to statute, an i nsurer,
on paynent of a loss, acquires the right to be subrogated pro
tanto to any and all rights which the insured may have
agai nst, not only the principal, but also third persons whose
wrongful act or neglect caused the | oss.

The court interpreted the phrase "pro tanto" as |limting the

insurer's right of subrogation to the anobunt of its paynent. See
Dunaway, 626 F. Supp. at 1145. W are not as persuaded by this
argunent as we are by Lowery's next argunment in support of the
district court's decision.

Lowery argues that when subrogation is expressly provided for
in an insurance policy, theinsurer's right to subrogation "nust be
measured by and depends solely on the terns of the clause of the

policy" dealing with subrogation. Hone Ins. Co. v. Hartshorn, 91

So. 1, 2 (Mss. 1922); see also Dunaway, 626 F. Supp. at 1145

Audubon's insurance argreenent with E. D. Lange reads:

| f any person or organization to or for whom we make paynent
under this Coverage Form has rights to recover danmages from
another, those rights are transferred to us to the extent of
our payment.

Moreover, the full rel ease and subrogati on agreenent signed by E. D.
Lange provi des:
[T]lo the extent of the above |isted paynent [110,000], the
undersigned ... subrogate[s] Audubon I nsurance Conpany to al
of the rights, clains and interest which the undersigned ..
may have agai nst any person or corporation liable for the | oss
ment i oned above.
W find that the phrase "to the extent of paynent" in the
agreenents quoted above, limts the scope of the subrogation to the
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anount paid by Audubon, and thus, it was not error for the trial
court to deny recovery of prejudgnent interest.
CONCLUSI ON

For the foregoi ng reasons, the decision of the district court

AFFI RVED.



