IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-7746

Summary Cal endar

ROOSEVELT FORD
Pl ai ntiff-Appellant,

ver sus

ANDREW THOWPSON, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of M ssissipp
(CA-90-174-B-O

(February 14, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *
| .

M ssi ssi ppi prisoner Roosevelt Ford filed this pro se § 1983
suit against Coahoma County Sheriff Andrew Thonpson and Deputy
Sheriff |saac Lee, alleging that Thonpson and Lee had acted with
deliberate indifference to Ford's serious nedical need. For d

al | eged that the defendants had i gnored his conplaints of problens

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



with his head, chest, and testicles, and that they had failed to
provide himw th prescribed nedication.

After a two-day evidentiary hearing,! the magistrate judge
recommended that Ford's conplaint be dismssed wth prejudice.
Ford objected to the recommendation. Finding that Ford's
obj ections to the recomendati on were not well taken, the district
court adopted the report and recomendati on of the magi strate judge
and dism ssed the lawsuit with prejudice. Ford appeal ed.

.

Ford argues that the district court erred by admtting into
evi dence a pathol ogy report from North Sunfl ower County Hospital.
He suggests that the report is a forgery and that it was not
properly authenticated. Ford al so alleges that, because the report
shoul d not have been admtted into evidence, the court erred by
allowing Dr. Wight to testify based on the report.

Ford did not object to the introduction of a certified copy of
the report. He later attenpted to i ntroduce i nto evidence the sane
report, but agreed to the district court's suggestion that it was
unnecessary to introduce duplicate copies into the record. He
agreed that the report could be considered as evidence in support
of his case. Ford also failed to raise this issue in his

objections to the magi strate judge's report.

Al t hough the district court and the magi strate judge
referred to the proceeding before the magi strate judge as a "non-
jury trial," it was actually an evidentiary hearing pursuant to
28 U.S.C. 8 636(b)(1)(B)



To preserve a claimof error for appellate review, a party
must object in a tinely fashion to the adm ssion of the evidence
and state the specific ground of the objection. Fed. R Evid

103(a)(1); United States v. Martinez, 962 F.2d 1161, 1165-66 & n. 8

(5th Gr. 1992). W may correct a forfeited error if it is a plain
error that affects the substantial rights of the party. United

States v. Qano, 113 S .. 1770, 1777 (1993). An error is plainif

it is clear or obvious, and a party nmust generally show prejudice
in order to denonstrate that substantial rights have been affect ed.

Ford has failed to denonstrate that the district court plainly
erred by admtting the pathology report into evidence. Fed. R
Evid. 103(a)(l1); dano, 113 S.C. at 1777. As Ford's argunents
concerning Dr. Wight's testinony hinge on the alleged
inadm ssibility of the pathol ogy report, those argunents fail al so.

L1l

Ford asserts that the district court erred by admtting into
evi dence an energency roomreport from the Northwest M ssissipp
Regi onal Medi cal Center. The defense attorney offered the report
into evidence with the explanation that he had not received the
report until a few days before trial; the hospital had not sent the
report in response to his original subpoena because Ford's nane was
m sspelled in the report. The defense attorney stated that he had
provided Ford with a copy of the report. Ford inforned the court
that he had no objection to the admssion of the report into

evi dence.



Ford later attenpted to object to testinony concerning the
report on the ground that he did not believe that he had received
a copy of the report. The magistrate judge overruled the
obj ection, explaining to Ford that he had "full opportunity” to
exam ne the report and to object, but had not done so. Ford
obliquely raised this issue in his objections to the magistrate
judge's report, arguing that the report was obtained illegally
because no subpoena was issued for it.

District courts have broad discretion in ruling on the
adm ssibility of evidence. W wll reverse an evidentiary ruling
only when the court has clearly abused this discretion and a

substantial right of a party is affected. Rock v. Huffco Gas & G |

Co. Inc., 922 F.2d 272, 277 (5th Cr. 1991). Ford does not
expl ai n how or why he was prejudi ced by the adm ssion of the report
into evidence. He has not denonstrated that the court abused its
discretion by admtting the report or that its adm ssion affected
a substantial right.
| V.

Ford argues that the district court erred by finding that
Thonpson and Lee were not deliberately indifferent to his serious
medi cal need. Deliberate indifference to a prisoner's serious

medi cal need violates the Ei ghth Arendnent. Estelle v. Ganbl e, 429

UsS 97, 106 (1976). Negl i gent nedical care, however, is not
actionabl e under 8§ 1983. Simlarly, a prisoner's disagreenent with
his medical treatnment will not support a § 1983 claim Varnado v.

Lynaugh, 920 F.2d 320, 321 (5th Gr. 1991).



W review factual findings under the "clearly erroneous”

st andar d. Fed. R Cv. P. 52; Johnston v. Lucas, 786 F.2d 1254,

1257 (5th CGr. 1986). A district court's findings of fact are not
clearly erroneous if they are plausible in light of the record

viewed inits entirety." Anderson v. Gty of Bessener Gty, NC,

470 U. S. 564, 573-74 (1985). Moreover, credibility determ nations
are peculiarly within the province of the district court when it

sits as the trier of fact. Kendall v. Block, 821 F.2d 1142, 1146

(5th CGr. 1987). W declare testinony incredible as a matter of
law only "when testinony is so unbelievable on its face that it

defies physical laws." United States v. Casteneda, 951 F. 2d 44, 48

(5th Gir. 1992).

Ford testified that he was transferred from Parchman
penitentiary to the Rankin County Correctional Center on June 15,
1990. Upon his arrival, he filed a nedical report, stating that he
suffered froma problemwith his had, chest, and testicles, and
that he was taking two prescription nedications.? According to
Ford, a day or two after he arrived at the Rankin County facility,
he began to submt daily sick call slips, but received no response
until August 15, 1990. He stated that he submtted the sick cal

slips because he wanted another nedical opinion concerning his

’2ln the two preceding nonths, Ford had been exam ned tw ce
by doctors who had determ ned that there was nothing wong with
him The second doctor gave himprescriptions for Benadryl and
Motrin. Dr. Dial testified that both drugs are avail abl e w thout
a prescription. He characterized Mtrin as "an expensive aspirin
tablet." Dr. Dial stated that he believed that the Benadryl had
been prescribed as an anti-anxiety drug.
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testicles. After about two weeks, his prescription nedications ran
out and were not refilled.

On August 15, 1990, Ford was taken to the hospital at Parchman
and exam ned by Drs. Santos and Cabanero. The doctors told Ford
that he needed to have surgery on his testicles, but they did not
prescribe any nedication. Ford stated that Drs. Santos and
Cabanero told himthat they were going to nmake an appoi ntment for
himto see a specialist on August 22nd and that they would notify
the sheriff of the appointnent. Ford was not taken to this
appoi ntnent. Ford alleged that Sheriff Thonpson told himthat he
forgot about the appointnent. According to Dr. Santos, the
appoi ntnment with the specialist was not schedul ed until Septenber
11, 1990.

On August 23, 1990, Ford was taken to the energency room at
the Northwest M ssissippi Regional Medical Center after he
conpl ained of pains in his groin. Dr. Ellis exam ned Ford and
thought that Ford mght have a wurinary tract infection or
epididymtis (a testicular inflammtion). Ellis ordered a
urinal ysis® and gave Ford prescriptions for an antibiotic and a
pai nkill er. Ford received initial doses of these drugs at the
energency room but the prescriptions were not filled until he was
transferred to Parchman the next day. A benign cyst was renoved

fromFord s left testicle on Septenber 15, 1990.

3The results of the urinalysis were normal, indicating that
Ford did not suffer fromeither condition.
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Deputy Lee and Sheriff Thonpson testified that, during Ford's
i ncarceration at the Coahoma County facility, they received only
two sick leave slips and a letter from Ford. Both nen testified
that they had never refused or ignored a request for nedical
treatment from Ford.

The magistrate judge rejected Ford's testinony that he had
submtted daily requests for nedical attention for two nonths
W thout result. The court accepted the defendants' explanation of
events and found that the jail's records correctly reflected that
Ford had submtted only three nedical requests. The court noted
that Ford is "clearly obsessed with his nedical condition," and
that he is unable to understand that he does not suffer from a
serious nedical problem The court further noted that it does not
appear fromthe nedi cal evidence that anything that coul d have been
done by physicians for Ford, even if he had submtted all of the
al l eged requests, was likely to change the way he felt or his own
perception of his condition.

As the defendants' testinony did not defy physical |aws and
the record anply supports the nagistrate judge's credibility
determ nations and factual findings adopted by the district court,
those findings are not clearly erroneous.

AFFI RVED.



