IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-7743
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JESUS ARTURO GUAJARDO,

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas
USDC No. CR-MB2-079-02
~ June 22, 1993

Before POLI TZ, Chief Judge, WENER, and DeM3SS, Circuit Judges.
PER CURI AM *

Guaj ardo contends that he is entitled to a new trial because
the Assistant United States Attorney ("AUSA") nmade the foll ow ng
remark during closing argunent: "Both of these defendants took
affirmative steps. Both of these defendants--you' ve seen them
they' ve been smling and | aughing here. They think it's a big
| oke because they think--"

A prosecutor's remark to the jury constitutes reversible

error only when it is both inappropriate and harnful. United

States v. Lowenberg, 853 F.2d 295, 301 (5th Gr. 1988) (internal

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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quotations omtted), cert. denied, 489 U S. 1032 (1989). To

overturn a crimnal conviction on the basis of a prosecutor's

i nproper argunent, a defendant nust show that the prosecutor's
statenents affected his "substantial rights.” [d. at 302. "In
determ ni ng whet her inproper argunent affects a defendant's
substantial rights, the court should consider: (1) the nagnitude
of the prejudicial effect of the statenents; (2) the efficacy of
any cautionary instruction; and (3) the strength of the evidence
of the defendant's guilt."” 1d. "The determ native question is
whet her the prosecutor's remarks cast serious doubt on the

correctness of the jury's verdict." United States v. Sanchez,

961 F.2d 1169, 1176 (5th Cr.) (internal quotations omtted),
cert. denied, 113 S.C. 330 (1992).

Assum ng the argunment was inproper, it was isolated and
relatively mld when conpared to inproper argunents at issue in
ot her cases in which this Court has affirnmed convictions
notw t hstandi ng the prosecutor's inproper argunent. See, e.q.
Lowenberg, 853 F.2d at 301. Although the district court's
adnoni ti on was sonewhat perfunctory, the fact that the adnonition
was given wi thout objection by Guajardo does not weigh in favor

of reversal. See Sanchez, 961 F.2d at 1176. The evi dence

agai nst Guajardo was considerable. 1In the context of the entire
trial, the prosecutor's remark does not cast doubt on the
correctness of the jury's verdict.

AFFI RVED.



