UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 92-7732
Summary Cal endar

REVES BLACK,
Pl ai ntiff-Appellant,
VERSUS
M SSI SSI PPI STATE DEPARTMENT OF HEALTH, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
CA J91 0289 B

May 25, 1993
Before JOLLY, DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM !

BACKGROUND

Appel l ant Reves Bl ack sued the Appellees Mssissippi State

Departnent of Health and the M ssissippi State Personnel Board in
June 1992, alleging racial discrimnation in pronotion and
retaliation for filing a prior charge of discrimnation in

violation of Title VII of the Cvil R ghts Act of 1964 (Title

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



VI1).2 Appellees filed their Answer in August. On Cctober 10,
1991, the district court clerk issued an Order to Show Cause based
on the fact that no Scheduling Order had been entered as required
by Local Rule 6(d).? The parties were directed to file a
scheduling order within ten days or show just cause why they had
not conplied with Rule 6(d). The scheduling order was not filed
until Novenber 25, 1991.

On Decenber 5, 1991, Appellees sent Appellant their first set
of interrogatories. Appellant never responded. On August 7, 1992,
the district court directed Appellant to show cause within fourteen
days why the case shoul d not be dismssed for failure to prosecute
under Fed. R G v.P. 41(b). Wen Appellant failed to respond within
the fourteen day period allotted by the district court and the
three additional days permtted by Fed. R Cv.P. 6(e),* the court
di sm ssed the case w thout prejudice on August 25, 1992, pursuant
to Fed. R G v.P. 41(b). Appellant filed a Mtion in Arrest of

Judgnent on August 28, 1992, and attached to it his response to the

2 42 U.S.C. 88 2000e to 2000e-17.

3 UniformMssissippi District Court Rule 6(d) provides in part:
Pursuant to Rule 16(b), FRCP, within thirty (30) days
after issue is joined in a case, but no later than 120
days after the conplaint is filed, counsel are required
to present the Magistrate Judge a proposed order setting
forth deadlines for the joining of other parties and
anending the pleadings; service of notions, and the
conpl etion of discovery.

4 Fed.R Cv.P. 6(e) provides:
Whenever a party has the right or is required to do sone
act or take sone proceedings within a prescribed period
after the service of a notice or other paper upon the
party and the notice or paper is served upon the party by
mai |, 3 days shall be added to the prescribed period.

2



show cause order. On Cctober 13, 1992, the district court denied
the notion and entered final judgnent. Appellant appeals.
DI SCUSSI ON

Black filed his racial discrimnation claimpursuant to Title
VII. An individual seeking to bring a suit under Title VIl has
ninety days to do so after receiving aright to sue letter fromthe
Equal Enpl oyment Cpportunity Conmm ssion.® 42 U S.C. § 2000e-5(f);
Berry v. G gna/RSI-Cgna, 975 F.2d 1188, 1191 (5th Cr. 1992)

(citing Price v. Digital Equip. Corp., 846 F.2d 1026, 1027 (5th
Cir. 1988)). The tinely filing of a conplaint does not toll the
ninety-day filing period, and if a conplaint is later dismssed
after the ninety-days have el apsed, the plaintiff is tinme barred
fromrefiling his claim Berry, 975 F.2d at 1191. Furthernore, we
have held that "[wj here further litigation of [a] claimw Il be
tinme-barred, a dismssal without prejudice is no |less severe a
sanction than a dism ssal with prejudice, and the sane standard of

reviewis used." [d. at 1191 (quoting McGowan v. Faul kner Concrete

Pipe Co., 659 F.2d 554, 556 (5th Cr. 1981)).
A dismssal wth prejudice is reviewed for abuse of
di scretion. Berry, 975 F.2d at 1191. Because dismissal wth

prejudice is such a harsh sanction, we wll affirmonly when (1)

5> Although the record is devoid of any evidence that Appellant
filed a tinely charge of discrimnation with the Equal Enpl oynent
OQpportunity Conm ssion and received a right to sue letter (the two
jurisdictional prerequisitestofilingaTitle VII claimin federal
court), we recogni ze that Appell ant may have produced such evi dence
if the case had progressed further. Therefore, and for Appellant's
benefit, we analyze this case as if such evidence is part of the
record.



there is a clear record of delay or "contumaci ous conduct" by the
plaintiff, and (2) the district court has expressly determ ned t hat
"l esser sanctions would not pronpt diligent prosecution, or the
record shows that the district court enpl oyed | esser sanctions that
proved to be futile." [1d. "Mreover, because of our reluctance to
visit such a harsh sanction upon a party sol ely because of the sins
of his counsel, in close cases we have often | ooked for proof of
one of the followng 'aggravating factors'--(1) the plaintiff's
personal contribution to the delay, (2) the defendant's actual
prejudi ce because of the delay, and (3) delay that can be

characterized as intentional." McNeal v. Papasan, 842 F.2d 787

791 (5th Gr. 1988) (citing Sturgeon v. Airborne Freight Corp., 778

F.2d 1154, 1159 (5th Gir. 1985)).

We are very synpathetic to the district court's frustrationin
dealing with plaintiff's attorney, and we too are uni npressed by
counsel's level of performance. Furthernore, we recogni ze the

court's 41(b) power to sua sponte dismss a plaintiff's case for

failure to prosecute. W nust note, however, that the plaintiff in
this case failed to enphasize to the court that his clai mwould be
tinme-barred if dismssed, and for this reason the court nay not
have realized that its dism ssal w thout prejudi ce woul d operate as
a dismssal with prejudice. For the sane reason, the court did not
make factual findings regarding counsel's continuous delays,
whet her | esser sanctions would pronpt diligent prosecution, or
whet her any of the aggravating factors set forth in MNeal were

present.



Because such findings will aid this Court in review ng the
district court's dismssal, we REVERSE and REMAND for the court to
reconsider in light of the rules applicable to dismssal wth
prej udi ce.

REVERSED and REMANDED



