UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-7730
Summary Cal endar

CHRI STOPHER MOCRE,
Peti ti oner- Appel | ant,
VERSUS
J. STEWART MJURPHY, ET AL.,

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of M ssissipp
(CA-2:92-247-B-O

(Decenber 1, 1993)

Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.

PER CURI AM !

Chri stopher Moore challenges the 8 1915(d) dism ssal of his

pro se, in forma pauperis habeas petition. W AFFIRMin part and

VACATE and REMAND in part.

. Local Rule 47.5.1 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that rule, the court has determ ned
that this opinion should not be published.



| .

Pursuant to his conviction for nurder, ©Mdore is presently
confined for life in the Mssissippi State Penitentiary. He
al l eges that he has nmet wwth the Parole Board eight tinmes since he
becane eligible for parole in 1985. Moore clains that, at the
first seven neetings, he received set-offs ranging fromone nonth
to one year.? On April 28, 1992, he net with the Parole Board an
eighth time; after denying Mbore parole, the Board gave hima five-
year set-off.

After exhausting his state renedies, More filed this action
(styled a petition for wit of habeas corpus), alleging two grounds
for relief. First, he clained that the Parole Board arbitrarily
increased his set-off from no nore than one year to five years.
Second, he clainmed that the promulgation by the Board in 1992 of
new "Laws, Policies & Procedures”, pursuant to which the Board may
provide a set-off of up to five years, is an ex post facto | aw, and
t hus unconstitutional. The district court dism ssed his petition

as frivolous under 28 U S.C. § 1915(d).

2 "Set-off" is the period between denial and reconsideration
of parole.



1.

Moore asserts that the district court erred in dismssing his
claims as frivolous.® W review for abuse of discretion. E. g.
Denton v. Hernandez, 112 S.Ct. 1728, 1734 (1992). A conplaint is
deened "frivolous" for purposes of 8§ 1915(d) if it "lacks an
arguabl e basis either inlawor in fact." Neitzke v. WIlians, 490
U S. 319, 325 (1989).

A

Li berally construed, Moore raises a due process challenge to
the Parole Board's deviation fromthe alleged prior practice of
granting set-offs of no nore than one year. For the reasons
di scussed recently in Hunter v. Mirphy, No. 92-7747 (5th Gr.,
March 31, 1993) (per curiam (unpublished; attached), we nust
vacate and remand the district court's order dismssing this part
of Moore's conplaint as frivolous. As in Hunter, we express no
opinion as to the underlying nerit of Mwore's claim we nerely
remand for the district court to undertake further, appropriate
proceedi ngs in order to determ ne whether the Parole Board's prior
practice created a constitutionally protected liberty interest in

annual parol e consi derati on.

3 Moore states in his brief that his action is "habeas corpus,
and/or 8§ 1983". Gven the procedural posture of this case, and
the fact that the touchstone of either claimis the violation of
a constitutional right, see Thomas v. Torres, 717 F.2d 248 (5th
Cr. 1983), cert. denied, 465 U. S. 1010 (1984), we need not
determ ne the appropriate classification of this claim
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B.

As in Hunter, More's ex post facto challenge is wthout
merit. The new procedures that More alleges constitute ex post
facto laws were not effective until July 1, 1992. Because he
conpl ains about the Board's decision of April 28, 1992, those
procedures did not govern the Board's decision in his case.
Accordi ngly, that portion of the district court's order dism ssing

Moore's ex post facto claimas frivolous is affirned.

L1l
For the foregoi ng reasons, the judgnent of the district court
is AFFIRVMED in part and VACATED and REMANDED in part for further
proceedi ngs consistent with this opinion.

AFFI RVED i n PART and VACATED and REMANDED i n PART.



UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-7747

Summary Cal endar

ELLI S HUNTER,

Peti ti oner- Appel | ant,

VERSUS

J. STEWART MURPHY, ET AL.,

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of M ssissippi
(2:92-CV-147)

(March 31, 1993)
Before JOLLY, DUHE, and BARKSDALE, Circuit Judges.



PER CURI AM *

Ellis Hunter appeals the 8 1915(d) dism ssal of his habeas

petition. W AFFIRMin part and VACATE and REMAND in part.
| .

In February 1988, Hunter pleaded guilty to mansl aughter and
was sentenced to a 20 year term wth four years suspended.
Because he had al ready spent 197 days in jail, his 16 year sentence
began to run from August 2, 1987. Pursuant to Mss. Code Ann. 8§
47-7-3, Hunter was first considered for parole in March 1991, after
serving one-fourth of his sentence. Finding that his rel ease at
that time would not be "in the best interest of society", the
Parol e Board agreed to consider himagain in one year. |In March
1992, the Board again considered Hunter for parole and again
determned that his release would not be in society's best
interest. The Board agreed to consider himagain in 18 nonths.
Hunter then filed a Mtion to Show Cause® in Sunflower County
Circuit Court, alleging that the Parole Board arbitrarily increased

his set-off® fromone year to 18 nonths, in violation of Mss. Code

4 Local Rule 47.5.1 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that rule, the court has determ ned
that this opinion should not be published.

5 In his federal habeas petition, Hunter calls this state
court pleading a petition for wit of habeas corpus. 1In his
brief, he calls it a notion to show cause. The state court
record has not been incorporated in its entirety, so we are
unable to confirmhow Hunter's state court pleading was styl ed.

6 "Set-off" is the period of tine between denial of parole and
reconsi derati on.



Ann. 8 47-7-17, and that the set-off increase violates the Ex Post
Facto Clause. The circuit court denied the notion in July 1992.
Both the circuit court and the M ssissippi Suprene Court denied
Hunter | eave to appeal in forma pauperis.

Havi ng exhausted his state renedies, Hunter filed a federal
habeas petition in Cctober 1992, alleging that the increased set-
of f violated his due process rights and the Ex Post Facto C ause of
the United States Constitution, and seeking a new parole hearing
and assurance that any set-off will not exceed one year. Liberally
construing Hunter's petition to include an equal protection claim
the district court held that there was no arguabl e basis in | aw or
fact for violation of the Due Process, Equal Protection, or Ex Post
Facto O auses of the Constitution, and di sm ssed Hunter's petition
as frivolous under 28 U S.C. 8§ 1915(d). The district court issued
a certificate of probable cause and granted Hunter | eave to appeal
in forma pauperis.

.

Hunter contends that the district court erred in dismssing
his due process and ex post facto clains as frivolous.’” W review
for abuse of discretion. Denton v. Hernandez, __ U S |, 112
S.C. 1728, 1743 (1992).

The federal in forma pauperis statute allows sua sponte

! In his brief, Hunter alternatively refers to his action as
habeas corpus and under 42 U S.C. § 1983. G ven the procedura
posture of this case, and the fact that the touchstone of either
claimis the violation of a constitutional right, see Thomas v.
Torres, 717 F.2d 248 (5th Cr. 1983), cert. denied, 465 U S 1010
(1984), we need not determ ne the appropriate classification of
this claim



di sm ssal of a conplaint filed thereunder if the district court is
"satisfied that the action is frivol ous". 28 U.S.C. § 1915(d).
However, a conplaint is not "frivolous" nerely because it fails to
state a claimwithin the neaning of Fed. R Cv. P. 12(b)(6). Only
when it "lacks an arguable basis either in law or in fact",
Neitzke v. Wllianms, 490 U S. 319, 325 (1989), is it properly
di sm ssed under § 1915(d). W conclude that Hunter's due process
claimis not so legally neritless as to warrant such dism ssal

Hi s ex post facto claim however, was properly dism ssed.



A

The district court found that Hunter's due process claimwas
frivol ous, because the Mssissippi parole statute grants no
constitutionally protected liberty interest in parole. It also
noted that the 18 nonth set-off did not exceed the Parole Board's
statutory discretion. W agree that Mss. Code Ann. 8§ 47-7-3 does
not create an expectation of parole and thus, does not create a
constitutionally protected liberty interest inearly release. Both
the M ssissippi Suprene Court, Harden v. State, 547 So. 2d 1150
(Mss. 1989), and this court, Scales v. Mssissippi State Parole
Bd., 831 F.2d 565 (5th G r. 1987) have recogni zed that an inmate in
a Mssissippi prison has no liberty interest in his potential
parol e rel ease. A conplaint asserting such liberty interest as its
constitutional basis could fairly be said to "lack[] an arguable
basis ... in law'.

Hunter, however, does not base his constitutional claimon a
right to parole, but on a right to be considered for parole. The
district court correctly recogni zed that Mss. Code Ann. 8§ 47-7-17
fixes a time for initial parole eligibility, but then grants the

Board authority to reconsider applicants at such intervals
thereafter as it nmay determne". Certainly, this statute does not
giveriseto aliberty interest in any particular interval between
considerations for parole. On the other hand, we have recognized
that liberty interests can also be created by regulation or
practice. Lewis v. Thigpen, 767 F.2d 252, 261 (5th Cr. 1985).

Hunter contends that until adoption of the Parole Board's "Laws,



Policies and Procedures 1992-1996", its practice was to consi der
parol e applicants each year, never applying a set-off in excess of
12 nonths. This practice, he says, created a liberty interest by
instilling the expectation of annual consideration.

Al t hough Hunter's allegations have not established a

protectable liberty interest in annual parole review, we cannot say

that they "clainf] ... infringenment of a legal interest which
clearly does not exist". Neitzke, 490 U S. at 327. As our court
obser ved:

Even though statutes and regulations are witten,
an appellate court would have difficulty review ng
a district court determnation of whether a liberty
interest was created in the absence of a full
factual devel opnent concerning the practices of the
state for the interaction between witten
regul ations and actual practices often produces
results not apparent by a nere exam nation of the
regul ati ons. Moreover, the practices of a state
may be determnative, for even if a state by
statute or regulation explicitly refuses to grant
inmates certain liberty interests, practices of a
state may nevertheless give rise to those sane
liberty interests.

Par ker v. Cook, 642 F.2d 865, 876 (5th Cr. Unit B Apr. 1981).

At this stage, the only evidence of Parol e Board regul ati ons,
policies or practice in the record are the Laws, Policies and
Procedures which becane effective in July 1992. These policies
state that the "set-off length will be one (1) nonth to five years
as determ ned by the Board". This publication, however, was not in
effect at the tinme of Hunter's March 4, 1992, hearing. Absent
further proceedings, as may be appropriate, we are unable to
determ ne whether prior practice had created a constitutionally
protected liberty interest in annual parole consideration.

- 10 -



B.

The Ex Post Facto Cl ause of the United States Constitution
"forbids the inposition of punishnent nore severe than the
puni shnment assigned by | aw when the act to be puni shed occurred".
Weaver v. Graham 450 U. S. 24, 29 (1981). Hunter seens to contend
that his 18 nonth set-off was assigned in accordance with the 1992
Par ol e Board regul ati ons and, because the regulation allow ng set -
of f between one nonth and five years did not exist at the tine he
commtted the crinme for which he is inprisoned, its application to
him violates the Ex Post Facto O ause. W need not reach the
merits of this contention, because it is factually incorrect.
Those new procedures becane effective on July 1, 1992. Hunter's
18-nont h set-off was i nposed on March 4, 1992. The "l aw' he | abel s
"ex post facto" had not even taken effect. H s claim therefore,
"l acks an arguabl e basis either inlawor in fact" and was properly
di sm ssed as frivol ous.

L1l

Accordi ngly, the judgnent is AFFIRMED in part and VACATED and
REMANDED in part for further proceedings consistent with this
opi ni on.

AFFI RVED i n PART and VACATED and REMANDED i n PART.



