IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-7722
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS
OSCAR HERRERA,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(CR B 92 133 2)

August 18, 1993

Bef ore GARWOOD, SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

A two-count indictnent charged Gscar Herrera, along with Juan
Ranos and Joaquin Gutierrez-Garcia, with (1) conspiracy to possess
wth intent to distribute nore than 100 kil ograns of marihuana in
violation of 21 U S.C. 88 841(a)(1l) and (b)(1)(B) and 846 and

(2) aiding and abetting the underlying substantive possession with

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



intent to distribute nore than 100 kil ograns of mari huana i n vi ol a-
tion of 21 US C 8§ 841(a)(l) and (b)(1)(B). The jury found
Herrera guilty on the conspiracy count and not guilty on the pos-

session count. Finding no error, we affirm

| .

On Novenber 14, 1991, Caneron County, Texas, sheriff's depart-
ment officers went to a house in Brownsville that they had been
informed was a "stash house" containing a large quantity of mari -
huana. Two officers went to the front door, and others were sta-
tioned el sewhere. The two officers knocked on the door, and a
voi ce asked who was there. The officers identified thenselves and
then heard a commotion of people running and vyelling inside.
Herrera, Ranps, and CQutierrez-Garcia fled the house through a
w ndow and i nmedi ately were apprehended.

Ranos clai med possession of the house and consented to a
search of it. Upon entering, the officers sawin the living room
bundl es of marihuana, one apparently in the process of being
wr apped and ot hers al ready w apped; nore mari huana was found in the
bedr oom Boxes containing marihuana residue were found in the
garage. The total weight of the mari huana seized fromthe house
was 550 pounds.

When the officers entered the house, it snelled of marihuana.
All three occupants appeared to the officers to have red eyes, as
i f they had been snoki ng mari huana. One officer testified that his

under st andi ng from anot her defendant was that Herrera was hel ping



to package the mari huana. There was no objection to, or cross-
exam nation about, either the testinony regarding Herrera's eyes or
t he hearsay about the co-defendant's comment.

A Toyota truck parked in the driveway belonged to Herrera.
Underneath the seat was a pistol of a type commonly used by drug
traffickers. An informant previously had told police that uni den-
tified residents of the house were storing mari huana there and had
a gun.

Herrera testified that his presence at the house was entirely
i nnocent. He was a twenty-one-year-old coll ege student who worked
forty hours a week at a warehouse. He said that he never had been
i nsi de Ranps's house until that night and did not know that mari -
huana was there.

Herrera said that he had gone to a mall earlier that night
with some friends and ran i nto Ranbs, whom he had not seen for two
or three years. During their conversation, Herrera said he was
hungry; Ranpbs said that he was, too. As Herrera was ready to go
horme, he told Ranps that he would go to his own hone, pick up sone
food, and take it to Ranpbs's house. Ranpbs gave himdirections to
his house. Herrera went hone, had sone chicken, and took a plate
to the house.

When Herrera arrived, Ranos and Cutierrez-Garcia admtted him
only to the entry hall, where they stayed for ten or fifteen mn-
ut es. The house snelled of sonething unpl easant. In Hereara's
wor ds, "The whol e house stunk."

The three nen stood just inside the front door. Herrera felt



that the others did not want himto be there; he did not go into
any other room Herrera testified that he had no idea that Ranps
was i nvol ved with drugs and woul d not have gone to the house had he
known.

Herrera was about to |eave when the officers knocked. He
asked who was there. Wen the officers identified thenselves,
Herrera turned around and saw Ranbs and GQutierrez-Garcia fleeing
t hrough an open wi ndow. Herrera testified, "I didn't know what to
do. They were going to |l eave ne alone there. | went after Juan."

Herrara clains that the gun in his car belonged to a friend of
a friend. Herrera's friend Ruben Pefia was taking care of it for
Pefla's friend, who was out of town and did not want to | eave the

gun at honme with his children.

.
Herrera argues that the district court should have granted him
a newtrial, for which he noved on the ground of newy discovered
evidence. Between trial and sentencing, Herrera noved for a new

trial, claimng that Ranbs had evi dence excul pating him

A
Motions for newtrial based upon new y di scovered evi dence are
di sfavored, and deni als of such notions are reversed only for abuse

of discretion. United States v. Pefla, 949 F. 2d 751, 758 (5th Cr

1991). The novant nust show (1) the evidence is newly discovered

and was unknown to the defendant at the time of trial; (2) the



failure to detect the evidence was not caused by his lack of due
diligence; (3) the evidence is material, not nerely cunul ative or
i npeachi ng; and (4) the evidence nust probably produce an acquit-

tal. The novant nust satisfy all four elenents

B

The court ordered Herrera to submt affidavits in support of
the notion, warning that "[f]ailure to submt the affidavits wll
result in Denial of the Mtion." The court heard the notion at
sentencing. The court stated that it had received no affidavits
from Herrera; counsel explained that he had advi sed Ranbs not to
give an affidavit.

The court then recited an event from trial, to-wt: The
governnent called Ranpbs, who thereupon advised the court that he
woul d i nvoke his right against self-incrimnation and did not w sh
to testify for the governnent. Upon Ranpbs's invocation of his
Fifth Anmendnent right, the court would not allowthe governnent to
exam ne him For whatever reason, defense counsel, who was not
counsel at the time of the notion for new trial, did not cal
Ranos, who, in the court's words, "was available on the spot."” In
response to the court's further observation that "there was no
effort, none whatsoever, nade by the defense to call the defendant
totestify . . . for the defendant,"” Herrera' s attorney responded,
"That was [Herrara's forner] counsel's error, Judge, at the trial
| evel . "

Counsel al so responded that Ranpbs coul d not have been forced



to testify, even if the defense had called him The court re-
sponded, "You don't know because he was never asked . . . . [T]he
Court took up the matter exclusively fromthe standpoint of being
call ed by the Governnent."

Counsel unsuccessfully urged the court to grant the notion
because Ranbs had asserted Herrera's innocence at the former's
sentencing hearing. Herrera argues that Ranos, at his
rearrai gnnment, "anbiguously inplicated Herrera as havi ng know edge
of and active participation in the drug snuggling operation .
However, during his sentencing hearing set on 16 Oct 1992, Ranps
stated that Herrera was not involved and was innocent." Herrera
asserts, "The basic prem se of the notion being that the co-defen-
dant Ranpbs previously attenpted to exonerate Herrera, but such
informati on was not known to Herrera until after trial."

At trial, outside the presence of the jury, the governnent
told the court that it wanted to call Ranpbs but that Ranpbs was
going to change his story. The prosecutor said that Ranbs could
face possible perjury charges "because of what he said in front of
the court earlier.”

Ranos's attorney then invoked the Fifth Amendnent on his
client's behalf, and Ranbs agreed that such was his w sh. The
court allowed Ranbs to invoke the Fifth Anendnent; Herrara's coun-

sel sai d not hing.

C.

When a defendant does not attenpt to call a wtness at trial



)) even one who is likely to invoke his Fifth Amendnent right not
to testify )) the defendant fails in his duty of due diligence. 1In
the face of such a failing, the court does not abuse its discretion

by denying a newtrial. United States v. Minoz, 957 F.2d 171, 173

(5th Gr.), cert. denied, 113 S. C. 332 (1992).

The governnent's announcenent at trial that Ranbs was going to
change his story certainly put Herrera on notice that Ranbs m ght
be a favorable witness. Herrera may not clai mnow that he was duly

diligent when he stood silent then.

L1,

Herrera argues that he shoul d have been granted a judgnent of
acquittal. He noved for acquittal at the conclusion of the govern-
ment's case on the ground of insufficient evidence. The denial of
such a notion will not be disturbed if a rational trier of fact
coul d have found the defendant guilty beyond a reasonabl e doubt.

United States v. Bell, 678 F.2d 547, 549 (5th Gr. Unit B 1982) (en

banc), aff'd, 462 U.S. 356 (1983).

The el enments of a conspiracy to possess drugs are, first, the
exi stence of an agreenent to possess; second, know edge of the
agreenent; and third, voluntary participation in the agreenent.
The conspiracy may be established by circunstantial evidence.
Di screte circunstances that, standi ng al one, woul d be i nconcl usi ve
may prove a conspiracy when taken together and corroborated by

nmoral coi ncidence. United States v. Rodriquez-Mreles, 896 F.2d

890, 892 (5th Cr. 1990) (internal quotation nmarks deleted).



C rcunstantial evidence may prove guilt beyond a reasonabl e doubt
W t hout excl udi ng every reasonabl e hypot hesis of innocence. Bell,
678 F.2d at 549.

Herrera was present in the "stash house." Wthout nore, nere

presence does not establish quilt. United States v. Miltos,

985 F. 2d 743, 746 (5th Cr. 1992). Presence, though, is one factor
t hat may be considered along wth other evidence. 1d. Herrera did
fl ee when the police officers identified thenselves. "Wile flight
alone is insufficient to support a guilty verdict, it is relevant
and adm ssible, and the jury could take into account [the defen-

dant's] flight." United States v. Lopez, 979 F.2d 1024, 1030 (5th

Cr. 1992), cert. denied, 113 S. C. 2349 (1993).

Herrera also had a pistol in his truck. An informant had
previously told police that the residents of the house had a gun.
The only gun found at the scene was found in Herrera' s truck
"Weapons and vi ol ence are frequently associated with drug transac-

tions, of course.” United States v. Coleman, 969 F.2d 126, 132

n.20 (5th Cr. 1992).

Herrera gave an unlikely story of howthe gun cane to be under
the seat of his truck and produced no evidence to corroborate that
story. "This court has recogni zed that an "inpl ausi bl e account of
the events provides persuasive circunstantial evidence of the

def endant's consciousness of guilt.'" United States v. Rodriguez,

993 F. 2d 1170, 1176 (5th G r. 1993) (quoting United States v. D az-

Carreon, 915 F.2d 951, 955 (5th Gir. 1990)).

An officer testified that his understanding from another



defendant was that Herrera was helping to pack the marihuana.
There al so was testinony that Herrera appeared to have been snoki ng
mar i huana and t hat a co-defendant said that Herrera was i nvolved in
t he packagi ng operations. This testinmony, when conbined wth
rational inferences that can be drawn from the informant's tip
about the gun, provides sufficient evidence to affirmthe verdict.

AFF| RMED.



