IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-7711
Summary Cal endar

JAMES K. CRAPPS,
Pl ai ntiff-Appellant,

VERSUS

DONNA SHALALA,
Secretary of Health and Human Servi ces

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of M ssissippi
CA E 91 62 (L)

May 5, 1993

Bef ore H G3 NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

Janes Crapps appeals the dismssal of his action seeking

judicial review of the denial of his social security disability

benefits. Finding no error, we affirm

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



| .

Crapps filed an application for a Title Il period of disabil-
ity and disability insurance benefits, see 42 U S . C 88 416(i),
423, on March 8, 1989. An admnistrative |aw judge ("ALJ") denied
relief after an evidentiary hearing at which Crapps and his wfe
testified. The ALJ filed a decision stating his reasons for his
ruling. The Appeals Council denied Crapps's request for review,
wher eupon the ALJ's deci sion becane the Secretary's final decision
for purposes of 42 U S.C. 8§ 405(qg).

Crapps tinely filed his civil action in the district court
seeking judicial review of the Secretary's decision. After the
Secretary filed an answer, a magi strate judge recommended di sm ssal
of the action on the ground that substantial evidence supported the
decision that Crapps was not disabled. Crapps filed tinely
objections. The district court then adopted the nmagi strate judge's

report and dism ssed the action with prejudice.

1.

Crapps asserts that he has been di sabl ed since he injured his
back on Decenber 31, 1988, lifting a hay ring. A CI scan and a
| umbar nyel ogram indicated that Crapps had a herniated nucl eus
pul posus (the central portion of an intervertebral disk) at the L4-
L5 level. Dr. WIllians L. Hand perfornmed a |am nectony (the
surgi cal excision of the posterior arch of a vertebra) at L4-L5 on
January 23, 1989. In February, Crapps conplained of pain in his

left thigh. After his readm ssion to the hospital on February 28,



1989, his synptons inproved a great deal. He was hel ped by using
a TENS unit, which alleviates pain by the application of electric
i npul ses; he was allowed to take the unit honme with him

During a visit to Hand on March 13, 1989, Crapps conpl ai ned of
left leg and back pain. Hand prescribed quadriceps-strengthening
exercises, continued use of the TENS unit, and Darvocet-N 100
When Hand exam ned Crapps on April 10, 1989, Crapps reported that
his leg was not hurting as nuch. Hand noted that Crapps had not
used his TENS unit for three weeks and that he was not taking
anal gesi cs.

I n June 1989, Crapps was havi ng sone back and Il eft | eg trouble
but was not taking any nedication. Hand opined that Crapps would
not be able to return to his forner work as a farm hand, which

requi red heavy |ifting. Based upon the Mnual for Othopedic

Sur geons i n Eval uati ng Per nanent Physi cal | npai rnent, Hand bel i eved

that Crapps had twenty-percent whole-body permanent physical
i npai r ment . After seeing Crapps on Septenber 25, 1989, Hand
mai nt ai ned his opinion concerning Crapps's inpairnent.

Hand conpleted a Medical Assessnent of Ability to Do Work-
Rel ated Activities (Physical) on January 23, 1990, opinion that
Crapps occasionally could lift twenty pounds and frequently could
lift ten pounds during an eight-hour day. Hand found that Crapps
coul d stand and/or wal k, or sit, for a total of six hours during an
ei ght - hour day and coul d do one hour of each without interruption.
The doctor found that Crapps coul d bal ance and kneel frequently and

t hat occasionally he could clinb, stoop, or crawi. Al though Crapps



had a reduced capacity for pushing and pulling, his abilities to
reach, handle, feel, see, hear, and speak were uninpaired. Hand
did not note any environnental restrictions relative to Crapps.

Dr. Randall L. Nance, an osteopath, treated Crapps on
Novenber 3, 1988, for a sore throat, headaches, and coughi ng.
Crapps did not visit Nance again until February 1, 1990. Nance
then found that Crapps had no patellar reflex in his left knee and
that he was unable to heel/toe walk. On February 13, 1990, Nance
found that Crapps's back was "the sane" and that Crapps was havi ng
ul cer probl ens.

In a letter to Crapps's attorney dated February 14, 1990
Nance stated, "It is ny belief that M. Crapps is ore than 20% and
closer to 100% disabled.” 1In a letter dated February 15, 1990,
Nance asserted that Crapps "can not sustain any type of enpl oynent
requiring standing, lifting, or sitting, for a period of an hour
W thout interruption,” and that he could not left twenty pounds on
an occasional basis or ten pounds on a regul ar basis. Nance opi ned
that Crapps's "physical condition would [not] allow himto engage
in any type of gainful enploynent."”

O fice records of Dr. David Mody show that he treated Crapps
for right jaw pain on February 26, 1990. Wen Crapps next visited
Moody, on February 9, 1990, he received treatnent for stonmach pain.

At the February 15, 1990, hearing before the ALJ, Crapps
testified (1) that he main thing that prevented him from working
was his back problem (2) that he uses a cane to support his left

| eg because it gives way; (3) that he had had ulcers for about



t hree weeks, which caused pain, nausea, and vomting; (4) that he
has had stomach trouble all his life and frequently gets sick after
eating; (5) that since Decenber 1988, he had |ost about twenty
pounds (not 100 pounds, as stated in his brief), (6) that he had
pain in both legs, but it was worse in his left leg (On a scal e of
tone to ten, ten being the nost severe, he rated his back pain as
a six or seven.); (7) that he sits in a recliner equipped with a
heating pad and a vibrator, as hone treatnent; (8) that he was
using the TENS unit, which reduced but did not elimnate the pain;
(9) that he drives "sone"; and (10) that in his opinion, he would
not be able to stand for one hour, stand or wal k for six hours out
of eight, Ilift twenty pounds occasionally, or lift ten pounds
frequently.

Crapps's wife Linda testified that he could do nost things on
hi s own around the house but that she had to help himin and out of
t he bat ht ub. She testified that Crapps spends about half a day
eight in his recliner or in bed. She did not say what he does the

rest of the time.

L1,

A
"Appel late review of the Secretary's denial of disability
benefits is limted to determning whether the decision is
supported by substantial evidence in the record and whether the
proper |egal standards were used in evaluating the evidence."

Villa v. Sullivan, 895 F.2d 1019, 1021 (5th G r. 1990). I n




applying the "substantial evidence" standard, we "may not reweigh
the evidence in the record, nor try the issues de novo, nor
substitute [the Court's] judgnent for the Secretary's, even if the
evi dence preponderates agai nst the Secretary's decision." Harrel
v. Bowen, 862 F.2d 471, 475 (5th Cr. 1988). This is because
"substantial evidence" neans |less than a preponderance, although
more than a scintilla. 1d.

Aclaimant is not entitled to disability benefits unless it is
established that he is unable "to engage i n any substantial gai nful

activity by reason of [a] nedically determ nabl e physi cal or nental

inpairment . . . which has |lasted or can be expected to |last for a
continuous period of not less than 12 nonths." 42 U. S. C
88 416(i), 423(d)(1)(a). In deternmining whether a claimant is

capabl e of "engag[ing] in any substantial gainful activity," the
Secretary applies a five-step sequential eval uation process.

The rul es governing the steps of this evaluation process are
as follows: (a) A claimnt who i s working, engaging in a substan-
tial gainful activity, will not be found to be disabled, no matter
what the nedical findings are; (2) a claimant wll not be found to
be disabled unless he has a "severe inpairnment”; (3) a clainmant
whose inpairnment neets or is equivalent to an inpairnment listed in
Appendi x 1 of the regulations wll be considered disabled w thout
the need to consider vocational factors; (4) a claimant who is
capabl e of perform ng work that he has done in the past nust be
found "not disabled"; (5) if the claimant is unable to performhis

previous work as a result of his inpairnent, then factors such as



hi s age, education, past work experience, and residual functional
capacity nust be considered to determ ne whether he can do ot her
wor K. Villa, 895 F.2d at 1022. "A finding that a claimant is
di sabl ed or not disabled at any point in the five-step process is
conclusive and term nates the Secretary's analysis." Harrell, 862

F.2d at 475.

B

The Secretary found, at step four of the evaluation process,
that Crapps had net his burden of proving that he was unable to
return to his former work as a county road worker or ranch hand,
which requires at |east nedium exertion. Therefore, the burden
shifted to the Secretary (at step five) to show that other work
exists in the national econony that Crapps can perform Chaparro
v. Bowen, 815 F.2d 1008, 1010 (5th Cr. 1987). The Secretary net
his burden by reference to the Mdical -Vocational Cuidelines (the
"GRIDS"), 20 CF.R part 404, subpart P, app. 2. The burden then
shifted to Crapps to show that he cannot perform alternate work.

Taylor v. Bowen, 782 F.2d 1294, 1298 (5th Gr. 1987). The

Secretary found that Crapps did not neet this burden, because he
can performthe full range of |ight work.

The Secretary credited the evaluation of Hand, a board-
certified orthopedic surgeon, who was Crapps's prinmary treating
physi ci an. Hand found that Crapps could engage in a wi de range of
work-related activities and was only twenty percent disabled.

Based upon this evaluation, Crapps indeed is able to performlight



work. See 20 C F.R 8 404.1567(b). "The opinions, diagnosis, and
medi cal evidence of a treating physician whose famliarities [sic]
wth the patient's injuries, treatnent, and responses over a |l ength

of time, should be accorded considerable weight." Barajas V.

Heckler, 738 F.2d 641, 644 (5th G r. 1984) (per curiam

The ALJ did not credit Nance's opinion that Crapps was
di sabl ed. Nance is an osteopath, not an orthopedist, and he
exam ned Crapps on only two occasions within a single two-week
period, relative to his back and |eg problens. Nance did not
provi de objective evidence to support his opinion that Crapps was
"closer to 100% [than to 209 disabled.” Because this opinionis
contradicted by the objective nedical evidence and by Hand's
evaluation, the Secretary did not err by giving greater weight to

Hand' s opinion. See Scott v. Heckler, 770 F.2d 482, 485 (5th Gr

1985) .

Citing several cases fromother circuits, Crapps contends that
the Secretary erred by basing the decision upon the ALJ's observa-
tions of Crapps during the hearing. Crapps is referring to the
ALJ's finding that "the claimnt did not appear severely ill or
severely limted by his inpairnents.” A review of the ALJ's
di scussi on of Crapps's subjective conplaints shows that the ALJ did
not rely exclusively upon Crapps's appearance and deneanor at the
hearing. The finding was not inappropriate, as "[t]he eval uation
of a claimant's subjective synptons is a task particularly within

the province of the ALJ, who has had an opportunity to observe



whet her the person seens to be disabled." Loya v. Heckler, 707

F.2d 211, 215 (5th Gr. 1983).

"Although a claimant's assertion of pain or other synptons
must be considered by the ALJ, [20 C F. R 8§ 423(d)(5)(A)] requires
that a cl ai mant produce objective nedical evidence of a condition
that reasonably could be expected to produce the level of pain

alleged."” Harper v. Sullivan, 887 F.2d 92, 96 (5th Cr. 1989). 1In

eval uating Crapps's subjective conplaints of pain, the ALJ found
that his testinony did not support a finding of disability because
of the evidence of sporadic treatnent, the fact that Crapps had not
taken an i nordi nat e anmount of pai n nedication since April 1989, his
description of his pain to Hand, and the doctor's functional-
capacity assessnent. "It is up to the finder of fact to determ ne
awtness's credibility inlight of conflicting evidence." Elzy v.
Railroad Retirenent Bd., 782 F.2d 1223, 1225 (5th Cr. 1986).

There was substantial evidence to support the ALJ' s concl usi on t hat
Crapps's subjective conplaints were not credible to the extent that
he proved disability.

Crapps al so argues that the GRIDS shoul d not have been applied
but that vocational expert testinony was necessary because he has
severe pain, a nonexertional inpairnment. He relies in part upon

Martin v. Bowen, No. 87-4796 (5th Gr. Feb. 25, 1988) (unpub-

lished), which is not on point. However, "[w hen the characteris-
tics of the claimant correspond to criteriainthe [GRIDS], and the
claimant either suffers only from exertional inpairnents or his

non-exertional inpairnments do not significantly affect his residual



functional capacity, the ALJ may rely exclusively on the [GRIDS] in
determ ni ng whet her there is other work avail abl e that the cl ai mant

can perform" Fraga v. Bowen, 810 F. 2d 1296, 1304 (5th Gr. 1987).

In such situations, whether to introduce testinony of a vocati onal
expert as to particular jobs the claimant can performis wthin the

Secretary's discretion. 20 CF.R 8 404.1566(e); see Jones v.

Heckler, 702 F.2d 616, 622 (5th Cr. 1983).

The Secretary did not need a vocational expert in Crapps's
case, as the credible evidence showed that his pain did not prevent
himfromperformng the full range of |ight work. Furthernore, the
appropriate grid, rule 202.17, requires a finding of not disabled
for a "younger individual" (he was born in 1959) with limted
education, and who, in effect, is unskilled because he cannot now
perform his past work.

The Secretary carried the burden at the fifth step of the
evaluation by relying upon the GRIDS to establish that there are
jobs in the national econony that Crapps can perform Conse-
quently, the burden shifted back to Crapps to prove that he could
not performalternative work. Mays v. Bowen, 837 F.2d 1362, 1364

(5th CGr. 1988). Crapps's inability to carry this burden of proof
required a finding that he was not disabled. 20 CFR
8§ 404.1520(f). Stated another way, our conclusion is that the
district court's judgnent is AFFIRMED because the Secretary's

decision is supported by substantial evidence. See Villa wv.

Sullivan, 895 F.2d at 1021.
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