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Northern District of M ssissipp
(EC 91 CVv 142 )

(August 20, 1993)
Before JOLLY, SM TH, and WENER, C rcuit Judges.
PER CURI AM *
Carol yn Worshamis a fornmer factory worker, cook and cashier.
In 1988, Worshaminjured her right shoul der while at work. Wrsham
filed for Supplenental Security Incone and Disability |nsurance
Benefits, but the Secretary of Heal th and Human Servi ces deni ed her

benefits. The Secretary determ ned that Wrsham was not di sabl ed

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



because she could still work as a cashier. The district court
affirmed the Secretary's decision, and Wrshambrought this appeal.
Finding that the Secretary and the district court did not err, we
affirm

I

Wrshamis a woman in her md 40's. She quit school in the
sixth grade and has worked as a sewing nmachine operator in the
garnment industry. Wrshamhas al so worked as a cook and a cashier.

In 1988, Wrsham worked at Corinth Unifornms, as a sew ng
machi ne operator. On March 2, W rsham hurt her neck and shoul der
when she picked up a bundle of shirts. Wrshamvisited Dr. Parker
who recomended physical therapy. A magnetic resonance imging
study of Wrsham was normal, and Dr. Parker cleared Wrsham to
returned to work in April. Because she continued to have sone
pain, Dr. Parker referred Wrsham to Dr. B. J. Bakhtian, an
or t hopedi st. When Worsham continued to conpl ain about her pain
under his treatnment, Dr. Bakhtian sent her to Dr. Jacob Rosenswei g,
a thoracic surgeon.

Dr. Rosenswei g di agnosed Worshamw th thoracic outl et disease
and perforned a transaxillary deconpression of the right thoracic
outlet in August of 1988. Wor sham recovered well. After the
surgery, Wirsham had a full range of shoul der notion and a strong
right-hand grip. Dr. Rosensweig noted that, if she limted herself
tolight duties, Worshamcould return to work. Wrshamreturned to

Dr. Rosensweig in the summer of 1989 for a foll ow up exam nati on.



He found her normal except for sone di m ni shed sensation along the
medi al aspect of her hand and fifth finger. Believing that Wrsham
had made an excel | ent recovery, Dr. Rosenswei g rel ease her fromhis
care.

In his January 3, 1990 deposition, Dr. Rosensweig stated that
Worsham had a ten percent permanent partial disability as a result
of her injury. He also said that Wrsham woul d have an additi onal
five percent disability if she continued to have dimnished
sensation in her fourth and fifth fingers and the nedi al aspect of
her hand. Dr. Rosenswei g recommended that Wrsham avoid lifting
nmore than twenty pounds and avoid repetitive exertional activity
with the right hand.

At the request of Wrshams attorney, Dr. Robert J. Barnett
exam ned Wrsham on February 21, 1990. Dr. Barnett, an
orthopedist, found that Wrsham had ninety degrees forward
el evation and ninety degrees abduction of the right shoul der.
Wor sham denonstrated twenty pounds grip strength in the right hand
and forty pounds in the left hand. The x-rays of Wrsham s right
shoul der were normal, but x-rays of her | unbar spine showed | oss of
the normal anterior |unbar curvature with arthritic changes at L4
and L5 and about the sacroiliac. Dr. Barnett believes that
Wrsham's injuries limted her ability to bend, stoop, and lift
heavy obj ects.

Worshaml s attorney al so sent her to Dr. Stanley C. Russell, a

psychiatrist. Dr. Russell's January 1990 exam nati on reveal ed t hat



Wor shamwas frustrated and depressed. Wrshamstated that she had
sone problens sleeping and concentrating. Dr. Russell diagnosed
chronic, generalized anxiety disorder, nmajor depression, nenta
retardation, and somatof orm pain disorder. He noted that Wrsham
was suffering froma conbi nati on of physical and nental inpairnents
that would prevent her from engaging in any type of gainful
enpl oynent .

In February of 1990, Wrsham visited Dr. Mna Carlyle, a
clinical psychol ogist. Dr. Carlyle reported that W rshanis
behavi or, psychonotor activity, and speech were unrenarkabl e; she
was alert, responsive, and appropriately oriented to the
exam nation process. Wrsham was anxi ous, however, and pulled on
her hands. Wrsham s testing results indicated verbal intell ectua
ability inthe | ow average to average range. Dr. Carlyl e concl uded
that Wbrsham suffered from a generalized anxi ety disorder, ngmjor
depression, and somat of orm pai n di sorder.

The Departnent of Health and Human Services sent Whrshamto
Dr. Jan T. Coff, a psychiatrist. Dr. CGoff evaluated Wrsham s
intellectual functioning as being at an average |level. Although
she was depressed, Wrshanis thoughts were | ogical and coherent.
Wor sham showed no signs of blocking or tangential thinking. Dr.
CGof f di agnosed dysthym a. He concl uded that Wrsham's psychiatric
limtations were secondary to her restlessness, and anxiety. Dr.

Cof f conpl eted a "Medi cal Assessnent of Ability to do Wrk-Rel ated



Activities (Mental)" form indicating that Wrshanis ability to
adjust to a job would be fair in all categories.
I

On July 10, 1989, Carolyn Wrsham applied for Supplenenta
Security Inconme and Disability I nsurance Benefits. Wrshamcl ai ned
t hat she had been disabled since July 1, 1988, when she hurt her
shoul der at work. The Secretary of Health and Human Services
deni ed Wrsham s applications and her request for reconsideration.
Wor shamt hen requested a hearing before an Adm ni strative Law Judge
("ALJ") .

At the hearing before the ALJ, Wirshamtestified that surgery
had left her right arm nunb and that she had no feeling in the
small, ring, and mddle fingers of her right hand. Wrsham al so
said that she was could not |ift her right arm over her head and
that she dropped things. Worsham further testified that her
arthritis made it difficult for her to sit or stand, and that she
was constantly worried about her condition. Wrshamconpl ai ned of
constant, noderate pain in her right arm which sonetines becane
severe. To relieve the pain, Wrshamused only Tyl enol

The vocational expert, Thomas M Elliot, testified that
Worshams past jobs were all wunskilled and required only |ight
exertion. The ALJ asked Elliot if Wrshamcoul d performany of her
former jobs, assum ng that she 1) was exertionally capable of |ight
work or less, 2) had an inpaired right armw th one-third nornal

strength, and 3) was taking nedi cation and had | ess than noderately



severe pain on a continuous basis. Elliot responded that Wrsham
coul d performher past job as a cashier. The ALJ al so asked Elli ot
to assune that Wirshamhad a nental residual functional capacity of
fair in all capacities except for an inability to handl e conpl ex
tasks or conplex job instructions. Elli ot responded that these
additional facts would not change his testinony.

After reviewing all of the evidence, the ALJ determ ned that
Wor sham s i npai rnments di d not preclude her fromperform ng her past
rel evant work as a cashier. The ALJ, thus, held that Wrsham was
not disabled within the nmeaning of the Social Security Act. The
deci sion of the ALJ becane the final decision of the Secretary when
t he appeal s council denied Wrsham s request for review

In May of 1991, Wrsham filed suit in the district court
seeking review of the Secretary's decision. The nagistrate judge
reconmended that the district court affirm the Secretary's
decision. Over Wrsham s objections, the district court adopted
the magistrate judge's report and reconmendati on. Wor sham t hen
brought this appeal.

11

Wor sham contends that the ALJ erred in several respects when
he deni ed her benefits. Pursuant to 42 U S.C. 8§ 405(g), we limt
our review of the Secretary's decision to deny a clainmant
disability benefits "to two issues: 1) whether the Secretary
applied the proper |egal standards, and 2) whether the Secretary's

decision is supported by substantial evidence on the record as a



whole." Anthony v. Sullivan, 954 F.2d 289, 292 (5th Gr. 1992)

(citing Wngo v. Bowen, 852 F.2d 827, 829 (5th Gr. 1988)). W my

not rewei gh the evidence or substitute our judgnent for that of the

factfinder. Jones v. Heckler, 702 F.2d 616, 620 (5th GCr. 1983).

Al t hough Worshamnmay suffer fromsone pain and di sconfort, she
is not entitled to benefits unless she is disabled wthin the

meani ng of the Social Security Act, 42 U S.C. 8§ 423(d)(1)(A);

(7]

ee

also Cook v. Heckler, 750 F.2d 391, 393 (5th Gr. 1985). The

Social Security Act defines "disability" as the "inability to
engage in any substantial gainful activity by reason of any
medi cal | y determ nabl e physical or nental inpairnment which can be
expected to result in death or which has | asted or can be expected
to last for a continuous period of not |ess than twelve nonths."
42 U.S.C. § 423(d)(1)(A); see also 42 U.S.C. § 416(i)(1); Cook, 750
F.2d at 393. As the claimant, Wrsham bears the burden of show ng
t hat she i s disabl ed under this definition. Cook, 750 F.2d at 393.

The Secretary has pronmul gated a five-step sequential process
to determne whether a claimant is disabled under the above
definition. The Secretary first determ nes whether the claimant is
enpl oyed at a substantially gainful activity. |If the claimant is
so enployed, the Secretary will not consider the claimant to be
di sabl ed. 20 CF.R 88 404.1520(b), 416.920(Db). Second, the
Secretary determnes whether the individual has a "severe
i npai rment . " If the claimant is not severely inpaired, the

Secretary will not consider the claimant to be disabled. 20 C F. R



88 404.1520(c), 416.920(c). Third, the Secretary will consider
whet her the claimant's condition neets or equals an inpairnent
listed in Appendi x one. The Secretary wll consider a claimnt to
be disabled if his condition neets or equals any of the inpairnents
in the Appendix. 20 C.F.R 88 404.1520(d), 416.920(d).

The Secretary noves to the fourth step only if he cannot nake
a decision based on the claimnt's work activity and nedical
condi ti on al one. In the fourth step, the Secretary determ nes
whet her the clai mant can performthe work he has done in the past.
If the claimant can perform this work, the Secretary will not
consider the claimant to be disabled. 20 C.F.R 88 404.1520(e),
416.920(e). Finally, if the claimant cannot performhis past work,
the Secretary will evaluate the clainmant's age, education, work
experience, and other abilities to determ ne whether the cl ai mant
can do other work. |If the claimant cannot do any other work, the
Secretary will find the claimant to be disabl ed. 20 CF. R 88
404. 1520(f), 416.920(f). The Secretary can find the clainmant
di sabled or not disabled at any point in this inquiry and that

finding is conclusive and termnates the analysis. Villa wv.

Sullivan, 895 F.2d 1019, 1022 (5th Cr. 1990); Lovelace v. Bowen,
813 F.2d 55, 58 (5th Cir. 1987).

The ALJ followed this five-step process. The ALJ found that
Wor sham had not worked since she injured her shoulder in March of
1988. The ALJ found that Worsham s injury inpaired her, but that

the inpairnment did not satisfy the conditions listed in Appendi X



one, as required by step three. The ALJ then noved to step four
where he determ ned t hat Wr shamwas not di sabl ed because she coul d
work as a cashier, as she had in the past. This determ nation
ended the ALJ's anal ysis.
A

Wor sham contends that the ALJ erred in step three when he
found that Wrsham does not have an inpairnent that neets or equal
an inpairnent listed in Appendi x one. Wor sham argues that her
mental condition qualified as either an effective disorder, or an
anxi ety disorder. See 20 CF.R Part 404, Subpart P, App. 1,
12.04, 12.06. The Secretary describes an effective disorder as:

Characterized by a disturbance of nobod, acconpanied by a

full or partial manic or depressive syndrone. Mood

refers to a prolonged enotion that colors the whole

psychic life; it generally involves either depression or

el ation.
20 CF. R Part 404, Subpart P, App. 1, 12.04. Wth regard to
anxiety related disorders, the Secretary notes that:

In these disorders anxiety is either the predom nant

di sturbance or it is experienced if the individual

attenpts to master synptons; for exanple, confrontingthe

dreaded object or situation in a phobic disorder or

resisting the obsessions or conpul sions in obsessive or

conpul si ve behavi or.
20 CF.R Part 404, Subpart P, App. 1, 12.06.

To neet the requirenents for either of these inpairnents, the
claimant nust 1) nedically docunent the persistence of the
condition, and 2) show that she is inpaired as a result of the

condition. 20 CF.R Part 404, Subpart P, App. 1, 12.04, 12.06.



Wor sham docunented a persistent effective disorder, but she could

not denonstrate that the condition inpaired her. As for the
anxi ety disorder, the ALJ found the Wrsham proved neither a
persistent condition nor inpairnent. For both of the above

conditions, theclaimant is inpaired if the condition results in at

| east two of the follow ng:

1. Mar ked restriction of activities of daily living; or
2. Mar ked di fficulties in maintainingsocial functioning; or
3. Deficiencies in concentration, persistence or pace

resulting in frequent failure to conplete tasks in a tinely
manner (in work setting or el sewhere); or

4. Repeat ed epi sodes of deterioration or deconpensation in
work or work-like setting which cause the individual to
w thdraw fromthat situation or to experience exacerbations of
signs and synptons (which may include deterioration of
adapti ve behavior).
20 CF.R Part 404, Subpart P, App. 1, 12.04(B), 12.06(B).
Substanti al evidence in the record supports the ALJ's finding
that, under the above definition, Wirshamis not inpaired by an
effective or anxiety disorder. Wrshamdid not allege any nental
i npai rments on her application for benefits. At the hearing before
the ALJ, Wirshamtestified that she had never been treated by a
psychol ogi st or psychiatrist. She reported to Dr. Goff that she
dresses herself and attends to her other personal and physica
needs. She reported to Dr. Carlyle that sheis able to drive short
di stances, schedul e her own appointnents, and handl e noney. Her

activities include readi ng romance novel s and wat chi ng tel evi sion.

Wor sham snokes, occasionally drinks beer, and has a good appetite.

-10-



There is no evidence of episodic deterioration or deconpensationin
wor k-1i ke settings.

Dr. Coff also found that W rsham denonstrated average
i ntell ectual ability, fair ability to nmake occupational
adj ustnents, and fromfair to good ability to nmake personal - soci al
adjustnents. Inthe |light of the other evidence in the record, the
ALJ afforded greater weight to the opinion of Dr. Goff than to the

opi nions of Drs. Russell and Carlyle. This court will not reweigh

t hat evi dence. See Chaparro v. Bowen, 815 F.2d 1008, 1011 (5th
Cir. 1987). Substantial evidence supports the ALJ's eval uation of
Wrsham s nental condition. Wrsham thus, has failed to neet her
burden of proving that she has one of these disabling nental
i npai rment s.
B

Wor sham al so generally argues that the ALJ's decision is not
supported by substantial evidence. Specifically, she challenges
the ALJ's finding at step four that she is not di sabl ed because she
can work as a cashier, as she has in the past. I n maki ng that
determnation, the ALJ relied largely on the reports of Dr.
Rosenswei g, Worshanl s treati ng physician. Dr. Rosenswei g i ndi cat ed
that Wrsham had successfully recovered from thoracic outlet
conpression syndrone with mnimal residuals. He concl uded t hat
Wor sham was capable of |ight work. W rsham argues that the ALJ
failed correctly to interpret Dr. Rosenswei g's opinion regarding

her disability in the light of Dr. Barnett's later findings. She

-11-



al so asserts that Dr. Rosensweig was only her surgical physician
and that Dr. Barnett should be credited as the expert on her
disability.

Dr. Barnett's nedical opinion was based on a single
exam nation perforned at the request of W irshanis attorney.
Al t hough the ALJ considered Dr. Barnett's opinion that Wrshamwas
unabl e to engage in even sedentary work activities, he determ ned
that the record as a whole did not support this conclusion. The
ALJ is entitled to determne the credibility of medical experts and

to weigh their opinions accordingly. Scott v. Heckler, 770 F.2d

482, 485 (5th Cir. 1985). \Were the record contains conflicting
evidence, the Secretary, not the courts, nust make credibility
determnations and resolve the conflicts in the evidence.
Chaparro, 815 F.2d at 1011. The ALJ reasonably afforded greater
wei ght to the reports and opinion of Woirshami s treating physi ci an,
Dr. Rosensweig, than to those of Dr. Barnett.! Thus, we will not
overturn the ALJ's deci sion.
|V
For all of the foregoing reasons, the decision of the district
court to deny Wrsham benefits is

AFFI RMED

Wor sham al so chal | enges the Medi cal Assessnment of Ability
to do Wirk-related Activities (nental) formused by the
Secretary, and she al so argues that the ALJ gave insufficient
wei ght to her subjective conplaints of pain. Because Wrsham
failed to raise these issues before the district court, she
wai ved them Chaparro, 815 F.2d at 1011.
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