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PER CURI AM *

Currently serving a 14-year termfor convictions of conspiracy
to possess with intent to distribute cocaine and the substantive
of fense, both convictions having been affirned on appeal, Leandro
Ram rez seeks collateral relief under 28 US C 8§ 2255. The
district court granted sunmary judgnent, rejecting his contention
of ineffective assistance of counsel and erroneous assessnent of

the evidence by this court on direct appeal. Ram rez did not

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



appeal ; rather, four nonths after the judgnent becane final, he
sought relief wunder Fed.R Cv.P. 60(b) or, alternatively, an
out-of-tinme appeal. Both were denied by the trial court and
Ramrez tinely appeal ed that order.

The decision to grant or deny Rule 60(b) relief is conmtted
to the sound discretion of the district court. Relief under the
rule is avail abl e where the entry of final judgnment was in error or
the result of manifest unfairness and the failure to correct that
error or wunfairness would result in substantial injustice.?
Ram rez sought relief from the judgnent because the court:
(1) "overl ooked readily avail abl e evidence of a nmaterial nature and
failed to consider controlling principles of law'; (2) failed to
provi de 10-days notice before entering sunmary judgnent; (3) failed
to conduct an evidentiary hearing before granting sunmary j udgnent;
and (4) denied Ramrez | eave to anend his notion.

The governnent's response correctly pointed to the patent
vagueness of Ramrez's contentions and to his failure to raise the
majority of these issues on direct appeal, resulting in a
procedural default. O the four points advanced in his notion for
relief fromthe judgnent, the first is sinply too vague to appri se

the court of any cognizable error.2 |In any event, our review of

. Rul e 60(b) details a nunber of specific circunstances
warranting relief from a final judgnent; it also provides for
relief where there is "any other reason justifying relief.”

2 In his Rule 60(b) notion Ramrez essentially restates the
basis for each of his ineffective assistance argunents.



the record as it bears on this point supports the court's deci sion
not to reexamne the propriety of summary judgnent. The remaining
argunents are no nore availing.

Rul e 56(c) provides that a party nust be given 10 days advance
notice before a hearing on a notion for summary judgnent. No
heari ng was conducted on the summary judgnent notion in this case.
While Ramirez had a right to notice that the notion would be taken
under advisenent by a certain date,® that notice can be, and in
this case was, provided by local rule.*

Li kewi se, neither the failure to conduct an evidentiary
hearing® nor the trial court's refusal to allow Ranirez to anend
his pleading to include statenents from potential character
W tnesses constituted error, let alone abuse of discretion, for
which relief may be had on appeal. The court determ ned that
counsel's failure to call character witnesses did not affect the
outcone of Ramrez's trial. The decision not to allow anendnent of
the notion to reflect the availability of these character

wi t nesses, yet another matter committed to the court's discretion,?®

3 Daniels v. Murris, 746 F.2d 271, 274-75 (5th Cr. 1984).
4 ld. at 275; S.D.Tex. Loc. R 6D
5 An evidentiary hearing is not required when the court's

review of the notion and the record confirns conclusively that
relief is not avail able. United States v. Briggs, 939 F.2d 222
(5th Gr. 1991), cert. denied, 113 S.C. 1016 (1993).

6 Hernandez v. Garrison, 916 F.2d 291 (5th Gr. 1990).



was appropri ate.

Ram rez al so conplains of the court's refusal to extend | eave
to file an out-of-tine appeal. Rule 4(a)(6) of the Federal Rules
of Appell ate Procedure provides that the district court nmay reopen
the time for appeal for a 14-day period if (1) the novant did not
receive notice of the entry of judgnent, notw thstanding his right
to sane, and (2) no party would be prejudiced by the extension. 1In
order to avail hinself of this relief, Ramrez had to act within
180 days of the entry of judgnent and within seven days of his
acqui ri ng know edge thereof.

Here, despite its confidence that the required notice had been
sent, the court afforded Ramrez the opportunity to provide the
date on which he and his lawer first were informed of the
j udgnent . Nei t her responded. Ramrez did submt his wfe's
affidavit in which she clained to have received notice on May 4
or 5, 1992 and thereafter pronptly to have notified Ramrez's
attorney. Ramrez did not file his notion for an extension of tine
until June 30, 1992. W thout question, his wife and | awer were
aware of the entry of judgnent over seven weeks before Ramrez
filed his notion. The district court correctly determ ned that the
motion did not conme within seven days after Ramrez acquired
know edge of the entry of judgnent. Hence, there was no error nor
abuse of discretion in the court's refusal of |leave to file an
out-of-tine appeal .

The judgnent of the district court is AFFI RVED



