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PER CURI AM !

This action arose out of an attenpt to issue a citation for
violation of a municipal dog ordinance; and both parties appeal,

rai sing nunerous issues. W AFFI RM

. Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



| .

Ani mal control officer Smley caught a dog running | oose on
August 30, 1988, and returned it to a nearby residence (later
determned to be Deborah Pulliams).? Shortly thereafter, when
Smley patroll ed the area again, the dog was out again. Failing in
an attenpt to catch the dog, Smley requested assistance fromthe
City of Horn Lake police.

Ji my Roberson and another police officer went to the scene,
where Smley told Roberson that a dog had been "running across the
nei ghbor hood, different yards in the neighborhood", and that a
woman had returned to the dog' s hone. (The dog had returned to
Pulliam s carport; at sone point, Pulliamlet it in the house.)
When Smiley told Roberson that she needed Pulliam s nane in order
to prepare a citation for violation of the dog ordi nance, Roberson
suggested that they proceed to her door and ask for it. Pulliam
answered Roberson's knock, and a brief conversation ensued.
Al t hough Pulliam"did not deny" that her dog was out when she got
honme, she told the officers that they were "harassing” her. Smley
informed Pulliam that she was going to issue a citation for

violation of the ordinance, and Roberson asked for a drivers'

license so they could prepare it. In fact, Smley and Roberson
2 During the preceding nonth, Smley had caught both of
Pulliam s dogs running | oose. Upon being told where the dogs

bel onged, Smiley returned themto the enclosed back yard. Smley
| eft a copy of the nunicipal dog ordi nance at the house, and, on
the copy of the ordinance, wote a note concerning her capture of
t he dogs. Smiley made no effort to ascertain who owned the
resi dence, believing that by her putting up the ani mals and | eavi ng
a note, the owner would take care of "whatever problem the dogs
wer e havi ng about getting out."
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asked Pulliam at least twice for sone form of identification.
Pulliam did not give them her nanme, conplaining instead about the
dog catcher harassing people. Roberson stated that he was pl aci ng
Pul | i amunder arrest, whil e grabbing her armand pul ling her out of
t he doorway.

Taken in handcuffs to the police station, Pulliamwas charged
with both violation of the ordinance and resisting arrest. A
muni ci pal court judge |l ater di sm ssed t he ordi nance charge, and the
city prosecutor did not pursue the resisting arrest charge to
trial.

In Pulliam s action agai nst Roberson, Smley, the Cty, and
Oficer Philley, summary judgnment was awarded to all but Roberson.?3
As to him the court granted summary judgnent in part, but other
claims were tried, including 42 US. C § 1983 clains under the
Fourth Amendnent, and state clains for assault and battery, false
arrest, falseinprisonnment, malicious prosecution, and unreasonabl e
search and sei zure.

At the close of evidence at trial, the court granted Roberson
judgnent as a matter of law on the federal clains, on the basis
that, inter alia, "there is no cause of action for false arrest
under Section 1983 unless the arresting officer |acked probable
cause". The jury returned a verdict for Pulliamon her state | aw

clains for false arrest, false inprisonnent, assault and battery,

3 Li kewi se, Pulliam appeals only as to Roberson.
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and malicious prosecution: $12.50 for nalicious prosecution, and
$10,000 for the rest.*
.
Pulliam s appeal concerns the federal «clains, danages for
mal i ci ous prosecution, and denial of attorneys' fees.?®
A
Pulliam raises two contentions regarding the judgnent as a
matter of |law on her 8§ 1983 clainms. Qur standard of review for

such a judgnent is well-established; we will reverse only "if there

4 Pul | i amnoved the court to anend the judgnent to refl ect that
the malicious prosecution verdict also equated to violation of the
Fourth Amendnent; to hold a new trial relating to whether a
separate Fourth Anmendnent violation occurred in that Pulliam "was
arrested in her honme" (or that the court find such a violation and
award $10,000 punitive damages); and to find that every other
successful state claim also constituted a deprivation of federa

rights. She noved also for attorneys' fees. Roberson noved for
judgnent as a matter of law, see Fed. R G v. P. 50(b), contending
that he could not have either falsely arrested Pulliam(or, in the
alternative, was entitled to state qualified imunity), or
mal i ci ously prosecuted her. In the alternative, he noved for
remttitur of the $10,000 award. The notions were denied.
(Attorneys' fees were denied under 28 U S C. § 1988, because
Pulliamdid not prevail on any federal claim)

5 Pulliam asserted also that the district court erred "by
failing to hold that [her] malicious prosecution claim stated a
cause of action under Title 42 U.S.C. § 1983." At oral argument,
she conceded this issue in the light of Albright v. diver,
Uus _ , 114 S C. 807 (1994), which held that, in the absence of
a specific violation of a federal constitutional right, e.g., the
Fourth Anmendnent, a 8 1983 claim cannot be grounded in any
"substantive due process right to be free of prosecution w thout
probabl e cause.” See id. at 812-14. Albright inplicitly overrul ed
this circuit's precedent favoring a generalized § 1983 action for
mal i ci ous prosecution as a prophyl actic protection of
constitutional rights. Seeid. at 811 n.4 (referring to Sanders v.
English, 950 F.2d 1152, 1159 (5th Cir. 1992)); see also id. ("In
view of our disposition of this case, it is evident that
subst antive due process may not furnish the constitutional peg on
which to hang such a "tort."'").



is substantial evidence opposed to the notion[], that is, evidence
of such quality and weight that reasonable and fair-m nded nen in
the exercise of inpartial judgnent mght reach different
conclusions". See Boeing Co. v. Shipman, 411 F.2d 365, 374 (5th
Cr. 1969) (en banc).
1

Pul Il iamcontends that the district court erred in ruling that
Rober son possessed probable cause to arrest her for violation of
the ordinance. It held that violation of the ordi nance, although
not an arrestable offense under state |aw, gave Roberson, for
Fourth Amendnent purposes, adequate probabl e cause. Pulliam does
not challenge this |egal reasoning; she asserts instead that the
court erred in concluding that Roberson had adequate information

upon which to believe that the ordi nance had been viol ated.® But,

6 The ordi nance states in pertinent part:

SECTI ON 1. DEFI NI Tl ONS: For the purpose of this
Ordi nance the foll ow ng definitions shall apply when used
her ei n.

(a). "At lLarge". The term "at
| arge"” shall nmean off the
encl osed prem ses of the owner
and not wunder the control of
the owner ... by leash ...

* * %

SECTI ON 5. DANGEROUS, VICQ OUS DOGS AT LARGE.

(a). Unlawful to permt at large. No dog of
danger ous, Vi Ci ous, fierce or m schi evous
propensities ... may be at large at any tine ...

(b). DANGERQUS, VICIQUS, FIERCE, M SCH EVOUS.
: I f any such dog at large ... trespasses upon
the prem ses of any person other than the owner
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probabl e cause "nerely requires that the facts available to the
of ficer would warrant a man of reasonable caution in the belief"
that a crinme had been commtted, Texas v. Brown, 460 U.S. 730, 742
(1983) (internal quotations and citation omtted); ultinmate guilt
or innocence is not the yardstick for neasuring probabl e cause, see
Bodzin v. Gty of Dallas, 768 F.2d 722, 725 (5th Cr. 1985);
Saldana v. Garza, 684 F.2d 1159, 1165 (5th Cr. 1982), cert.
denied, 460 U. S. 1012 (1983).

Roberson testified that Smley told him that the dog was
"running | oose" and "running across the nei ghborhood, different
yards in the nei ghborhood”. |In addition, Pulliamtold himthat,
when she returned hone, the dog was in the carport (an unencl osed
area of the prem ses), and she "did not deny" that the dog had been
runni ng | oose. In sum reasonable people could not find that
Roberson | acked probable cause to believe that the ordinance had
been vi ol at ed.

2.

Pul I i am contends that the Fourth Amendnent was viol ated al so
because she was arrested in her home wi thout a warrant and w t hout
exi gent circunstances. But, a person standing in the doorway of a
house is in a public place, and | acks any expectation of privacy;
thus, a doorway arrest does not inplicate the Fourth Anmendnent.

United States v. Santana, 427 U.S. 38, 42 (1976); United States v.

thereof, then such dog shall be conclusively
presuned to be a mschievous dog and a dog of
m schi evous propensities and tendencies ....

Muni ci pal Ordi nance 81-73.



Carrion, 809 F.2d 1120, 1127-28 (5th Cr. 1987).7 And, even if a
person is standing slightly back from the door frame, she is
considered to be in a public place. Carrion, 809 F.2d at 1128 n.9
(5th Gir. 1987).

Pulliam stipulated that, at the tinme of her arrest, "she was
standing in her carport door." Arguably, no nore need be said. 1In
any event, her testinony was consistent with this stipulation, and
this testinony is further confirnmed by that of another officer
present at the arrest.®

B

Pulliam challenges next the $12.50 nalicious prosecution
awar d. The thrust of her contention seens to be that its
i nadequacy resulted from inappropriate closing argunent by
Roberson's counsel (Pulliamstates that "it is possible" that this

was the reason). But, Pulliamdid not object to the comments; and

! Pul liam seenms to contend that, because she was at the door
only as a result of the officers' knock, she had not placed herself
in a public place. But see, e.g., Carrion, 809 F.2d at 1123, 1128
(uphol di ng police arrest, at gunpoint, of suspect in hotel doorway
after hotel enpl oyee knocked on door and announced "Housekeepi ng");
see al so Wayne R LaFave & Jerold H Israel, 1 Crimnal Procedure
8§ 3.6 at 43 (1991 Supp.) ("Such a warrantless arrest is not
rendered illegal by the fact that the police sunmoned t he def endant
to the door without revealing their intention to arrest himor by
resort to noncoercive subterfuge.") (footnotes omtted). Pulliam
does not contend that the officers enployed coercion or a false
claimof authority to gain her presence at the door.

8 Because we affirmon the § 1983 cl ainms, we need not address
Pulliams claimthat the court erred by refusing to instruct on
puni tive damages; she does not challenge the refusal for her state
| aw cl ai ms, and acknow edges that she raises the issue nerely "to
preserve the record and be all owed to request a charge for punitive
damages should" we "remand the § 1983 clainms for a new trial."
Li kewi se, Pulliamacknow edges that her attorneys' fees request is
moot if we do not reverse the 8§ 1983 ruling.
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we do not find plain error -- far from it, See Gizzle .
Travel ers Health Network, Inc., 14 F.3d 261, 269 (5th Gr. 1994)
(reviewing allegedly inproper closing argunent for plain error);
Daniel v. Ergon, 1Inc., 892 F.2d 403, 411 (5th Gr. 1990)
("Appellate review [of statements made in closing argunent] is
limted to plain error where no objection is nade at trial ....").

To the extent that Pulliam raises a generalized claim of
i nadequacy, the jury probably found malicious prosecution because
of Roberson's instigation of aresisting arrest charge, rather than
t he ordi nance viol ation. See infra. And, the resisting arrest
charge was dropped, sparing Pulliamfromtrial. Under our well -
known, restricted standard of review for a jury award, see part
I11.C., we find no basis for error.

L1l

Roberson's cross-appeal challenges the malicious prosecution

and fal se arrest findings, and the $10, 000 award.
A

Qobvi ously, we cannot overturn a jury verdict lightly; that
"deci si on nust be accepted if the record contai ns any conpetent and
substantial evidence tending fairly to support the verdict."
G braltar Savings v. LDBrinkman Corp., 860 F.2d 1275, 1297 (5th
Cir. 1988) (citation omtted), cert. denied, 490 U S. 1091 (1989).
"Substantial evidence ... is such rel evant evidence as a reasonabl e
mnd mght accept as adequate to support a conclusion, even if
different conclusions also mght be supported by the evidence."

ld. (citations omtted).



To establish malicious prosecution under M ssissippi |aw,

Pulliam was required to show.
(1) the institution of a crimnal proceeding; (2)
by, or at the instance of, the defendant; (3)
termnation of such proceedings in plaintiff's
favor; (4) malice in instituting the proceeding;
(5) want of probable cause for the proceedi ng; and
(6) the plaintiff's suffering of injury or damage
as a result of the prosecution.
Strong v. Nichol son, 580 So. 2d 1288, 1293 (M ss. 1991) (citations
omtted).

Roberson maintains that sufficient evidence was |acking to
show that he instigated the prosecution under the ordinance, and,
inthe alternative, asserts that he possessed sufficient probable
cause to do so. W need not address the former contention,
because, as to the latter, we have already affirnmed the district
court's concl usion that Roberson had probabl e cause to believe that
t he ordi nance had been vi ol at ed.

On the other hand, Roberson unquestionably charged Pulliam
wWth resisting arrest. And, as shown in part IIl.B., there was
sufficient evidence from which the jury could find that his

actions with regard to that charge were a basis for malicious

prosecution, because he had no right to arrest Pulliam?®

o As noted, the resisting arrest charge was not brought to
trial. But, needless to say, a malicious prosecution claimwl]l
lie even if thereis no trial on the underlying charge giving rise
to the claim See Royal QI Co., Inc. v. Wlls, 500 So. 2d 439,
443 (M ss. 1986) (prosecution abandoned after failure to obtain
grand jury indictnent); Pugh v. Easterling, 367 So. 2d 935, 938
(Mss. 1979) (abandonnent of prosecution, wthdrawal of affidavit,
or nolle prosequi all constitute termnation favorable to plaintiff
and wil| support nmalicious prosecution clain.
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B.

"Under M ssissippi law, the elenents of false arrest or
i nprisonnment are two-fold: (1) the detention of a person; and (2)
t he unl awf ul ness of the detention." Hart v. Wal ker, 720 F. 2d 1436,
1439 (5th Gr. 1983) (citing Powel!l v. More, 174 So. 2d 352, 354
(Mss. 1965)). Qobviously, there was detention; the issue is
whet her it was | awful.

Roberson contends that the district court erred in holding
that the ordinance did not create an arrestable offense.?
M ssissippi's arrest statute authorizes a warrantless arrest for,
inter alia, "an indictable offense commtted ... in [Roberson's]
presence". Mss. Code Ann. 8§ 99-3-7 (1993 Supp.). And, the
M ssissippi  Suprenme Court held long ago that "[t]he word
“indictable' in this section nmeans such offenses as a grand jury
may i ndict for, and does not include nmunicipal ordinances." Letow
v. United States Fidelity & Guar. Co., 83 So. 81, 82 (Mss. 1919)
(applying & 1447, Code of 1906, a predecessor to § 99-3-7 with no
relevant linguistic differences) (enphasis added).

Roberson contends, however, that Letow was overruled by
Par amount - Ri chards Theatres v. Gty of Hattiesburg, 49 So. 2d 574
(Mss. 1950), involving arrests for show ng novies after 6:00 P. M

on Sunday, in violation of both a state statute and a nuni ci pal

10 The jury was instructed that the ordinance "was a nhon-
arrestable offense under Mssissippi law, and, therefore, the
arrest at that tine was without authority of |aw "
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ordi nance.!* See id. at 575-77. The court approved the warrantl ess
arrests. ld. at 579-80. Prior to detailed discussion of their
validity, however, it sinply stated that "[u] nder the statutes and
ordi nance i n question the nmanager of a theatre was clearly subject
to arrest."” 1d. at 579 (enphasis added). Roberson seizes on the
court's use of the conjunctive, and asserts that Paranount-R chards
val i dates warrantl|l ess arrests for violations of an ordinance.
This reads far too nuch into the | anguage of the opinion. W
bel i eve the | anguage was an acci dent of the factual |agni appe that
the conduct violated both a state statute and an ordi nance, not
that the court would have endorsed the arrest had the conduct
contravened only an ordinance. Mreover, in later discussing the
authority for the arrests, the court referred only to the statutes.
In sum Letow and Paranount-R chards are in harnony; conduct that
vi ol ates a municipal ordinance, by itself, is not an "indictable
of fense" within the neaning of the M ssissippi arrest statute

(Letow); conduct that violates a state crimnal statute, regardl ess

1 The statute provided for a $50 fine for any person who "shal
engage in, show forth, exhibit, act, represent, perform or cause
to be shown forth, acted, represented or perforned, any tricks,
juggling, sleight of hand, or any bearbaiting, any bull-fighting,
horse-racing, or cock-fighting, or any such |ike show or exhibit,
on Sunday", but did not "prohibit the show ng of noving picture
shows ... between the hours of 1:00 o'clock p.m and 6:00 o' cl ock
p.m, on Sundays." Par amount - Ri chards, 49 So. 2d at 576-77
(quoting statute). In addition, other statutes crimnalized
wor ki ng, or enploying workers, on Sunday. ld. at 576. The
ordi nance nmade all m sdeneanor offenses against the state an
of fense against the city if commtted within its corporate l[imts.
ld. at 577.
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of whether an ordinance is in play, is (Paranount-Richards).? The
district court recogni zed correctly that violation of the ordi nance
was not an arrestable of fense under state |aw ®
In the alternative, Roberson asserts weakly that he was
entitled to qualified inmunity under state |aw, because it is
"patently unfair to expect a police officer in 1988 to be aware of
a 1919 case". The jury was instructed on this defense and rejected
it, apparently concluding that Roberson did not act in good faith.
There is no basis for disturbing this finding.
C.
Final |y, Roberson clains that the $10, 000 award i s excessive.

It goes without saying that our review is extrenely narrow

We do not reverse a jury verdict for excessiveness

except on "the strongest of showings." The jury's

award is not to be disturbed unless it is entirely

di sproportionate to the injury sustained. W have

expressed the extent of distortion that warrants

intervention by requiring such awards to be so

large as to "shock the judicial conscience," "so

gross or inordinately large as to be contrary to

right reason," so exaggerated as to indicate "bi as,

passion, prejudice, corruption, or other inproper
nmotive," or as clearly exceed[ing] that anount that

12 This conclusion is buttressed by M ssissippi's provision for
indictments, Mss. Code Ann. 8§ 99-7-1 (1972), which does not
menti on ordi nances.

13 Roberson also cites Butler v. State, 212 So. 2d 573 (M ss.
1968), for the proposition that one can be indicted for both
fel oni es and m sdeneanors. Fromthis, he reasons that, because the
ordi nance purports to be a msdeneanor, it is an indictable
of f ense. Butler did not speak to ordinances, nuch |ess address
whet her an ordi nance, the violation of which is |abeled by the
municipality as a msdeneanor, is itself the basis for an
indictnment. And, the ordinance at issue in Letow proclained that
violation of the ordinance was a m sdeneanor; nevertheless, its
vi ol ati on was not deened an "indi ctable offense". Letow, 83 So. at
82.
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any reasonable man could feel the claimant is
entitled to."

Cal darera v. Eastern Airlines, Inc., 705 F.2d 778, 784 (5th Cr.
1983) (brackets and enphasis in original; footnotes with citations
omtted).

Pul l iamwas pulled fromher doorway, handcuffed, and taken to
the police station (where she was at first handcuffed to the wall).
She introduced photographs of bruises on her arns that resulted
fromthe incident (and persisted for three to four weeks). She
also testified that her nother and sister stayed with her the first
fewnights foll owi ng her rel ease, because she was "scared they were

going to cone back and get ne. Pulliam s sister confirned that
Pulliam was "nervous, she was depressed, and she was terrified
about being al one. She was upset, and she had -- she was scared of
the Horn Lake Police Departnent."”

In addition, Pulliamsought nedical treatnent for her bruises
and nervousness. The physician diagnosed Pulliam as having
"situational depression"; stated that it probably had started with
her recent divorce, but that "the event that occurred with the
police and the dog ... contributed to her condition"; and treated
Pulliamw th anti-depressant nedication.

Viewing this evidence within the narrow confines of our
greatly restricted standard of review, we cannot disturb the award.

| V.

For the foregoing reasons, the judgnent is

AFFI RVED.



