IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-7667

Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
V.
RUBEN LONGORI A, a/k/a El Di abl o,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(CR 92-00024- S30-01)

(April 18, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *

Ruben Longoria was convicted by a jury of conspiracy to
possess with intent to distribute nore than 100 kil ograns of
marijuana in violation of 21 U S. C 88 841(a)(1), 841(b)(1)(B)
and 846. He was sentenced to 114 nonths inprisonnent and a four-
year term of supervised rel ease; he was al so charged a speci al

assessnent of $50. Longoria now appeals his conviction and

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



sentence. Finding no error, we affirmthe district court's

j udgnent of conviction and sentence.

| .

In a series of face-to-face and tel ephonic neetings in early
January 1992, confidential informant Sergi o Del gado (Del gado)
negoti ated with Ruben Longoria (Longoria) to sell Longoria
approxi mately 450 pounds of marijuana for $475 per pound. The
sale was to be consummated at the HEB store in Wslaco, Texas,
where a man wearing bl ue overalls would neet Del gado.

When Del gado and an undercover agent arrived at the HEB
store, Delgado went inside the store and net a man in bl ue
overalls. Both then left the store. The man in blue overalls
proceeded to neet with another undercover agent, Rol ando Cruz
(Cruz), who had parked a van, which contained the marijuana,
across the street. The man in blue overalls told Cruz he had
been sent by "El Patron" or "the boss,"” also called "El Diablo,"
to pick up the vehicle. Wen asked who "El D abl o" was, the man
in blue overalls told Cruz it was Longoria. After Cruz said that
he woul d not rel ease the vehicle until he had been paid, the man
in blue overalls said that he had no noney in his possession but
that he woul d tel ephone Longoria. He then walked into the HEB
store and was not seen again. Delgado contacted Longoria, who
responded to Del gado's inquiry about the noney saying that he

knew not hi ng and hung up on Del gado.



A search warrant for Longoria's residence was executed on
January 10, 1992, where a nunber of firearns and a shaving kit
contai ni ng two phot ographs, an address book, and slips of paper
constituting a drug | edger were found in Longoria's bedroom
O ficers also discovered a financial statenent for Longori a,
prepared Decenber 31, 1989, which reflected that Longoria was
worth several hundred thousand dollars.

On February 3, 1992, Longoria was charged by indictnment with
various drug-trafficking offenses. This indictnent was
superseded by three other indictnents, the |ast of which was
handed down on June 23, 1992. This third superseding indictnent
charged Longoria with seven counts of various drug-trafficking
of fenses. This indictnment added Maria Yol anda Barrera as a
defendant to counts six and seven, which charged that Longoria
and Barrera had traveled in interstate comerce conspiring to
violate narcotics laws. Longoria noved to dismss this
indictnment, alleging that it was vague and anbi guous and t hat
thus it failed to apprise himadequately of the nature of the
charges brought against him The district court denied
Longori a's noti on.

Longoria was tried before a jury in July 1992. At the close
of the governnent's case, the district court granted Longoria's
nmotion for acquittal on six counts of the indictnment. The jury
convi cted Longoria on the remai ning count, conspiracy to possess

marijuana with intent to distribute.



In the pre-sentence report, the probation officer
recommended that Longoria's base offense |evel be increased under
the United States Sentencing Quidelines (the CGuidelines) by two
| evel s because Longoria possessed a dangerous weapon during the
comm ssion of the offense and by another two | evel s because
Longoria was an organi zer or |eader of the crimnal activity with
whi ch he was charged. Longoria objected to both of these
proposed adjustnents, but the district court overruled his
objections. The district court then sentenced Longoria to 114
nmont hs i nprisonnment and four years of supervised rel ease and
charged Longoria a special assessnment of $50. Longoria now

appeal s the district court's judgnent of conviction and sentence.

.
Longoria first argues that the third supersedi ng indictnment
did not fairly informhimof the charge against him The
| anguage of the challenged indictnent provides in pertinent part:

On or about January 1, 1991, to on or about January 10,

1992, in the Southern District of Texas and el sewhere within
the jurisdiction of the Court, Defendant RUBEN LONGORI A did
know ngly and intentionally conspire and agree together and
W th ot her persons known or unknown to the Gand Jurors to
knowi ngly and intentionally possess with intent to
distribute nore than 100 kil ograns of marijuana, a Schedul e
| controlled substance.

This court reviews the sufficiency of an indictnent de novo.

United States v. Nevers, 7 F.3d 59, 62 (5th Gr. 1993), cert.

denied, 114 S. C. 1124 (1994). An indictnent is
constitutionally sufficient if it enunerates each prim facie
el emrent of the charged offense, notifies the defendant of the

4



charges against him and provides the defendant wth a double

| eopardy defense against future prosecutions. 1d.; see Hanbling

v. United States, 418 U S. 87, 117 (1974).

An indictnent that tracks the statutory |anguage of the
of fense charged is sufficient to enunerate each prima facie
el enrent of that offense "as |long as those words fully, directly,
and expressly, w thout any uncertainty or anmbiguity, set forth

all of the elenents necessary to constitute the offense intended

to be punished." United States v. Arlen, 947 F.2d 139, 145 (5th
Cir. 1991) (internal quotations and citation omtted), cert.
denied, 112 S. . 1480 (1992). The indictnment of which Longoria
conpl ains tracks the appropriate statutory | anguage, see 21
US C 88 841(a)(1l), 841(b)(1)(B), and 846, and thus sufficiently
enunerates each prinma facie elenent of the charged of fense.
Further, an indictnent notifies the defendant of the charges
against himif the indictnment describes the specific facts and
ci rcunst ances surrounding the offense in such a manner as to
informthe defendant of the particular offense charged. Nevers,
7 F.3d at 63. Although the indictnent nust concisely state the
essential facts constituting the offense charged, it need not
provi de the defendant with the evidentiary details by which the

governnent plans to establish guilt. United States v. Gordon,

780 F.2d 1165, 1172 (5th Cr. 1986). "The test for validity is
not whet her the indictnent could have been franed in a nore
sati sfactory manner, but whether it confornms to m ninm

constitutional standards." 1d. at 1169.



Longoria argues that the indictnment is insufficient because
it failed to identify any co-conspirator and to limt
sufficiently the geographical |ocation and the tine frane of the
al | eged conspiracy. A defendant can be convicted of conspiracy
W t hout any of the co-conspirators being nanmed in the indictnent,

see United States v. Landry, 903 F.2d 334, 338-39 (5th Cr

1990), and thus it is not necessary to identify the co-
conspirators in the indictnent. This court has al so approved a
simlar description of the geographical l|ocation in an

indictment. See United States v. Gles, 756 F.2d 1085, 1087 (5th

Cir. 1985). Further, Longoria has not denonstrated how the one-
year tinme frame alleged in the indictnment prejudiced his defense.
This court will not reverse a conviction because of an error in
the indictnent unless the error msled the defendant to his
prejudice. Nevers, 7 F.3d at 63.

Finally, to the extent that Longoria contends that the
indictnment fails to provide himw th a doubl e jeopardy defense,
he has failed to present an argunent in support of this position.

| ssues raised but not briefed on appeal are consi dered abandoned.

Yohey v. Collins, 985 F.2d 222, 224-25 (5th Gr. 1993). W thus
conclude that the indictnent of which Longoria conplains was

constitutionally sufficient.

L1l
Longoria al so argues that there is insufficient evidence to

support his conspiracy conviction. W disagree.



This court's review of a sufficiency-of-the-evidence claim
is well settled: whether a "reasonable trier of fact could have
found that the evidence established guilt beyond a reasonabl e

doubt.” United States v. Mergerson, 4 F.3d 337, 341 (5th Cr.

1993). The evidence, as well as all reasonabl e i nferences
therefrom is to be viewed in the Iight nost favorable to the
verdict. 1d. The evidence need not exclude every reasonabl e

hypot hesi s of innocence or be wholly inconsistent with every

concl usion except guilt. United States v. Restrepo, 994 F. 3d
173, 182 (5th G r. 1993). The jury is the final arbiter of the
wei ght of the evidence and the credibility of the witnesses. 1d.

To establish a conspiracy under 8§ 846, the governnment nust
prove (1) that a conspiracy existed, (2) that the defendant knew
of the conspiracy, and (3) that the defendant voluntarily

participated in the conspiracy. United States v. Cardenas, 9

F.3d 1139, 1157 (5th Cr. 1993). The elenents of conspiracy my
be proved by circunstantial evidence alone, and concert of action
can indicate agreenent and voluntary participation in the

conspiracy. 1d.; United States v. Lopez, 979 F.2d 1024, 1029

(5th Gr. 1992), cert. denied, 113 S. . 2349 (1993). Voluntary
participation in the conspiracy may also be inferred froma
"“col l ection of circunstances." Cardenas, 9 F.3d at 1157.

Further, a conspiracy conviction does not require identification

of a co-conspirator. United States v. Wnn, 948 F.2d 145, 157

(5th Gr. 1991), cert. denied, 112 S. C. 1599 (1992). The

evidence is sufficient if it "supports the proposition that such



a co-conspirator did exist and that the defendant did conspire
with him" [d. (internal quotations and citations omtted).

The follow ng evidence was adduced at trial. Delgado
contacted Longoria and offered to sell himmarijuana. Del gado
and Longoria then finalized an agreenent for Longoria to purchase
approxi mately 450 pounds of marijuana for $475 per pound. On the
day the transaction was to be conpleted, Del gado went to
Longoria's house to nake the final preparations. After Del gado
arrived, Delgado and Longoria drove to a gas station where
Longoria nade a tel ephone call froma public pay phone. Wen
Longoria got back into the car, he stated that he had not found
the "runner." After they began driving, Longoria saw a car goi ng
in the opposite direction, and they turned around to followit.
The two cars stopped, Longoria got out to talk to the driver, and
when he got back into the car with Del gado said that the driver
was his "runner." Longoria and Del gado then proceeded to an
aut onobil e repair shop where Longoria talked to a man in bl ue
overalls. Wen Longoria got back into the car with Delgado this
time, he inforned Del gado that everything was ready.

Longoria and Del gado then returned to Longoria' s house,
where Longoria introduced Del gado to another nman with whom
Del gado was supposed to nake plans for the actual transfer of the
marijuana. This unidentified man and Del gado agreed to conpl ete
the transfer at the HEB store in Wslaco, where Del gado was to be

met by a man in blue overalls.



Del gado and an undercover agent went to the HEB store where
Del gado net a man in blue overalls. Cruz, another undercover
agent who had a van with the marijuana parked across the street,
met with the man in blue overalls, who told Cruz that he had been

sent by "the boss,"” otherw se known as "El D abl o" or Longori a,
to pick up the van. Cruz refused to give the man the van w t hout
recei ving any noney, and the man left. Delgado testified that he
waited in the back seat of the car while Cruz and the man in blue
overalls went to the van containing the marijuana. Cruz,
however, testified that although another man was present with the
man in blue overalls when they went to the van, Del gado was not.
Longoria now argues that Del gado's and Cruz's uncorroborated
testinony regarding the man in the blue overalls is insufficient
to establish a conspiracy because their testinony is
i nconsi stent. Although Delgado's and Cruz's testinony has a
m nor inconsistency, their testinonies are not nutually
exclusive. Both testified that a man in blue overalls sent by
Longoria arrived to collect the marijuana but indicated that
Longoria had not given himthe noney to conplete the transfer.
Such evidence was enough for a jury to infer that Longoria
conspired with the man in the blue overalls to possess narijuana
wth intent to distribute. Longoria's challenge actually goes to
the weight and credibility of the evidence, which are within the
excl usi ve province of the jury, rather than to the sufficiency of

the evidence. See United States v. Ruiz, 987 F.2d 243, 250 (5th

Cr.), cert. denied, 114 S. C. 163 (1993). Wen viewed in the




I'ight nost favorable to the jury's verdict, the evidence was

sufficient to support Longoria's conspiracy conviction.

| V.
Longoria further chall enges a nunber of the district court's
evidentiary rulings. W review the district court's adm ssion of

evi dence for an abuse of discretion. United States v. Sparks, 2

F.3d 574, 582 (5th Gr. 1993), cert. denied, 114 S. . 720, and

cert. denied, 114 S. . 899 (1994). |If an abuse of discretion
is found, the error is then reviewed under the harm ess error

doctrine. United States v. Liu, 960 F.2d 449, 452 (5th Cr.),

cert. denied, 113 S. . 418 (1992). The test for harm ess error

is "whether the trier of fact would have found the defendant
guilty beyond a reasonabl e doubt wth the additional evidence

[excluded]." United States v. Gonez, 900 F.2d 43, 45 (5th Cr

1990), cert. denied, 112 S. C. 1504 (1992); see FED. R CRM P.

52(a).
A. Weapons

Longoria first conplains that five firearns which were
observed and identified during a search of his hone were
inproperly admtted into evidence. Longoria contends that the
district court abused its discretion by admtting these firearns
into evidence because the governnent failed to denonstrate any
chain of custody for the firearns.

| f a defendant questions whether the evidence offered is the

sane as itens actually seized, the role of the district court is
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to determ ne whether the governnent has nade a prina facie
show ng of authenticity. Sparks, 2 F.3d at 582. |If the
governnment neets its burden, the evidence should be admtted, and
the jury has the ultimte responsibility for deciding the
authenticity issue. 1d.

During a valid search of Longoria's hone, officers
di scovered five weapons in Longoria' s bedroom These weapons
were not seized at that tinme, but agent Paul Craine wote down
the serial nunbers of the weapons to run a conputer check on
them Approxinmately one nonth |ater, the weapons were seized
fromLongoria's attorney, who had been given the weapons by
Longoria's wife. Craine testified that the serial nunbers on the
sei zed weapons matched the serial nunbers he had witten down at
the time of the search, but that he had | ost the paper with the
serial nunbers by the tine of the trial. Kevin Savage, another
governnent agent, testified that he had shown a phot ographic
line-up of the weapons to Del gado and that fromthis photograph
Del gado had identified one of the weapons as the weapon used by
Longoria to threaten him

The governnent thus nade a prima facie showi ng of the
authenticity of the weapons, and the district court did not abuse
its discretion by admtting theminto evidence.

B. Prior Stop in M chi gan

Longori a al so chal |l enges the adm ssion of testinony
regarding his drug interdiction stop in the Detroit, M chigan,

airport in January 1991 because such testinony was drug-courier
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profile evidence used as substantive evidence of his guilt of the
conspiracy offense of which he was convicted. Longoria makes
this challenge for the first tinme on appeal. Hence, because
there was no contenporaneous objection to the testinmony of which
Longoria now conplains, we review the adm ssion of this testinony

for plain error. Feb. R CRM P. 52(b); United States v. Garcia,

995 F. 2d 556, 561 (5th Cr. 1993). |In order to constitute plain
error, the error nust have been so fundanmental as to have
resulted in a mscarriage of justice. 1d.

Several M chigan | aw enforcenent officers testified that
Longoria and two conpani ons were stopped and questioned at the
Detroit airport in January 1991. These officers testified that
approxi mately $20, 000 was seized fromthe three after a dog
alerted to the presence of a controlled substance on the noney.

The testinmony which Longoria now challenges was intrinsic to
the of fenses alleged in counts six and seven of the indictnent.

See United States v. Alenman, 592 F.2d 881, 885 (5th Cr. 1979).

Further, the district court granted Longoria's notion for
acquittal at the close of the governnent's case wth respect to
counts six and seven, and the evidence of which Longoria now
conpl ains was not alluded to by the governnent during cl osing
argunent. The adm ssion of this evidence was therefore not plain
error.

C. Drug Ledger

Longoria al so contends that the district court abused its

discretion by admtting several slips of paper and permtting an
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expert witness to testify that these slips constituted a drug
| edger. He argues that the governnent failed to establish that
t hese slips of paper belonged to himand therefore were not
properly authenticated and that the all eged | edger was
i nadm ssi bl e hear say.

The governnent may authenticate a docunent with
circunstantial evidence, including the docunent's distinctive

characteristics and the circunstances surrounding its discovery.

United States v. Arce, 997 F.2d 1123, 1128 (5th Cr. 1993); see
FED. R Evip. 901(a). The only evidence which the governnment
introduced to establish that the slips of paper were Longoria's
was testinony that these slips were found in a shaving kit in the
mast er bedroom of Longoria's hone.

Assum ng that this testinony was insufficient to
authenticate the slips of paper, any error was harn ess.
| ndependent evi dence established that Longoria negotiated the
purchase of 450 pounds of marijuana from Del gado and that he
arranged for a man in blue overalls to conplete the transaction.

Longori a al so argues, however, that these slips of paper
constitute inadm ssible hearsay. At trial, the district court
permtted the introduction of these slips of paper for the
limted purpose of show ng that the house was used for drug
trafficking and not for the truth of the matters asserted

therein. Such evidence is not hearsay. See United States V.

Jaram | | o- Suarez, 950 F.2d 1378, 1382-83 (9th G r. 1991).

Further, the district court gave a limting instruction at the

13



tinme the evidence was admtted and again at the close of all of
the evidence to guard against unfair prejudice. The district
court, therefore, did not err in admtting this evidence.

D. OGQher Evidentiary Chall enges

Finally, Longoria challenges the adm ssion of a 1989 net
worth statenent, the photographs of the |ayout and structure of
hi s house, and references to his nicknanme, "El Diablo." Assum ng
that the adm ssion of this evidence was an abuse of discretion,
any error was harm ess. As discussed above, there was sufficient
evidence to establish that Longoria conspired with others to

possess marijuana with the intent to distribute.

V.

Longoria also challenges the district court's application of
8§ 2D1.1(b)(1) of the CGuidelines on the ground that there was
i nsufficient evidence to support a finding that he possessed a
firearmduring the comm ssion of the offense.

Section 2D1.1(b) (1) provides for a two-1evel upward
adjustnent if "a dangerous weapon (including a firearm was
possessed during [the] conm ssion of the [narcotics] offense.”
Because the issue of the possession of a firearmduring a drug-
trafficking offense is fact specific, the district court's
decision to apply 8 2D1.1(b)(1) is reviewed for clear error.

United States v. Eastland, 989 F.2d 760, 769 (5th Gr.), cert.

denied, 114 S. . 143, and cert. denied, 114 S. C. 246 (1993).
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The two-| evel enhancenent under 8§ 2D1.1(b) (1) should be
applied "if the weapon was present, unless it is clearly
i nprobabl e that the weapon was connected with the offense.”
US S G 8§ 2D1.1, cocmment. (n.3). To establish weapon
possessi on, the governnent must prove by a preponderance of the
evidence "that a tenporal and spatial relation existed between
t he weapon, the drug trafficking activity, and the defendant."
Eastland, 989 F.2d at 770 (internal quotations and citation
omtted). The governnent nust show that the weapon was found
with the drugs or drug paraphernalia or where part of the
transaction occurred. |d.

Del gado testified that Longoria threatened himw th a gun
the first time he went to Longoria's house to discuss the
transaction. Delgado also testified that an arned guard was
stationed on the roof of Longoria's house. Further, Savage
testified that froma photographic |ineup Del gado had identified
the gun that was used by Longoria to threaten him He al so
testified that Del gado had identified a seized rifle as the one
carried by Longoria's guard. Therefore, the district court did
not clearly err in finding that Longoria possessed a firearmin

the comm ssion of the offense.

V.
Longoria finally argues that he held no managerial role in
the offense and that the district court erred in so finding. He

asserts that the governnent did not identify any of the
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participants in the offense and failed to denonstrate that "they
were involved in the precise transaction underlying the
conviction."

Whet her a def endant was an organi zer, |eader, manager, or
supervi sor of the charged crimnal activity is a question of fact

revi ewabl e under the clearly erroneous standard. United States

v. Pofahl, 990 F.2d 1456, 1480 (5th Cr.), cert. denied, 114 S.

Ct. 266, and cert. denied, 114 S. C. 560 (1993); United States

v. Alvarado, 898 F.2d 987, 993 (5th Gr. 1990). Reversal of such

a finding is warranted only on condition that the appellate court
"is left wwth the definite and firmconviction that a m stake has

been commtted.” Pofahl, 990 F.2d at 1480.

The terns "organi zer," "leader," "manager," and "supervisor"
are not defined by the Guidelines. See U S.S.G § 3Bl1.1

However, this court has interpreted these terns to inply the
recruitment of participants in the offense, the exercise of
control over others, and the exercise of decision-nmaking
authority. Pofahl, 990 F.2d at 1480-81.

The evi dence established that Longoria negotiated the
transaction and then recruited others, e.g., the man in the blue
overalls, to assist in the actual transfer of the marijuana. The
evi dence al so showed that Longoria controlled the noney for the
transacti on and exerci sed deci sion-naking authority regardi ng the
transacti on because the man in the blue overalls indicated to

Del gado and Cruz that Longoria had sent himto pick up the van,

whi ch contai ned the marijuana, but had not provided himwth the
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money to conplete the transfer. Further, Delgado identified
several "runners" and other hel pers known as "prinbs" that
Longoria directed in this operation. Therefore, the district
court's finding that Longoria directed nore than two persons in

the comm ssion of the offense charged was not clearly erroneous.

VI,
For the foregoing reasons, we AFFIRM the judgnent of the

district court.
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